) ko iR % 5 %

4 Y Peking University Intellectual Property School o

AL R R

Peking University Intellectual Property Review

(2013)
HEOEH

SE TS lul

] PEKING UNIVERSITY PRES



ﬂl FEaagHE+R

4L .'-.;':I.Ilil:h"':'l-.li.'l:i'i;':
| A (T




45‘?;%3&%7’&’%7’%4,_

Peking University Intellectual Property School

AERF AR

Peking University Intellectual Property Review

(2013)
O 4

AR e &K S

s/ PEKING UNIVERSITY PRESS




By ERSE (CIP) 8 &R

JERERA G 2013/5KF £ 48 —JL R - JbRUR S HIRAE ,2013. 5
ISBN 978 —7 —301 - 22430 -4

I. ©Qdt T. Q% M. OFRSN -5 -xE N. ©ODI13.04 -53
o B A ] 54 CIP B4R 5% (2013) 45 081351 B

1 £ dtkAiA IR (2013)
ERFEE. K F EH

HIEHB: BDRE

¥ #E 3 2. ISBN 978 -7 -301 -22430 -4/D - 3321
W & 7 AR RE R

i ik AL R K AL B 205 5 100871
& #ik ; http://www. pup. cn

BOR MO @dtERER R

B F {5 4 : law@ pup. pku. edu. cn

H 7. BRES 62752015  RATH 62750672 HiBI 62752027
H IR &S 62754962

B OBl E: A& SRENAERAR

& % F:HEBE

730 2k x980 R 16 FFA& 29.75 BIgk 588 FF
2013425 B4 15 201345 A4 1 REIRI
b # . 60.00 5T

RSEFT , FBULMIFRAEFH XD EEBEZHIRLTHE.
MR E , ML R
237 B1% .010 - 62752024 L F {544 :fd@ pup. pku. edu. cn



E4wiE

EHEKREMAFHEREEEL T ZFHS Ho

1993 4F b WAL S X R AR AL e I O B, B S A A 2 L&
SEAEURNELRRERRRY A AR EF T RO AN KRBRL T FEE—F
MR, NI, X B X FRA T B A RY 6 22T/ M= RA L &
AT RALFFER,

TAET ATV ERREERSFR, AR UURE T L E R R R
AR EER" EE - THEP, PEORER LA NEREA TILR T, A
W B E PRI ER MG A F— R EE . PEOMRSNEEFTSFE
PR AU R A R K R AR T RN ERR S, XA E, wEPEA
PR BUH R B 4, RO R Z R 4. ERAIRFAER DR
RRBFRAA, UL SRAME AR, BOITRP-BURSE AL BB RAS R G S
KRBAA R N B AHE AR L EEA LR L, A RF AT
XEGEmA S, B FENARPAELZH, B & ATk JR B AL E
B FERMTITE, L RRPT A B AR T R A8 A A, B KRR AR IR SR
BF 57 et ) R 2007 WU 5 5 i i 185 3 o R0 7™ L B 32 0F 5 e ot A 5 LR A=, R
FERRBCE R L R AUE RS O B R AR D LR AR O SR BT L
MR RR AL S T E A AR R TR, R R ERN —HFEBER T
BAAL,

TS HEEE N T RS PRERT — R RTEE, HPAFERXAIE, H
1 R R b R SR Y A 2 B AT T A RS A2 B R A S R B SR, A BB T RIUK
BRI HE R AL RN o #E SCER AT 5 AT RRAL RIDRS ED R 22 B AR D R RIE WA A
BRACEEE A B BA R — T RARRERNERE, AP RBTET —
HESCFH EERNE KIS MBS, TRBEP FFHERILERE, R

r 001



b A Ao 4R T (2013 )

MOCWARE R T T R, “Small is Beautiful” , X BEMH L HEH EHAABERTE+—
REIEAT LK - BEIR (Alexander S. Hoarel ) [ —A]iE . 7538 3K BUA BT 1 B 4R,
Kt ERIDAARE, DR R R AP FRERE - T F4A R HE IHENBE,
RSB R, N B A Rk EH , BEARTIREM AT 4 ~5 i, FELVHZEER
it 50 A XER—PERRAEEE ER, “IK R a1, R R AT AR
KERF=BEEM T, REERNAMEL, ARERKNVERZR, FHEFT L L
AF AR —BEER , AR,

BEZH, ERXE =, BA PM2.S, HABAAER, . EEHECABRN, 5T T EH
T, 2 4 b K R P A 2 5 A R 0

N R,

%

2013 4 A 18 8
FAFEARSG L L

002 —‘



H >

@ﬁ§$k§ﬁ$@kﬁkﬁ¢%
HIAPERLEJE coerevre e e 2A 3
(A FIe XS — & B KR UUE P& F 80T HEF)
X E AN R K P IR IR R BUORT R
___}ﬁi ﬁ%!ﬁ@’—% illéﬁ'c?\ 24
o ] 3 o AT B P g — A 3R 4
—HEREATHERER - % Zz 45
FEI R AT B IG I e e eee e 2 33 49
WHUR P WS
U—MEFA RS RERERALR
EEEA - - e BukBl 62
R =R BE P BRI - %k ¥ 87
4w
HENFERFERERRE o £ 3% K F 105
& R R AU N 7] LS R 2532 7
—FEERERE NG T e ZHik 118
FFBCE & B#AEE R REEAE e TR 140
SISO I P A S B R R SR A e KRR 166

r001



b A g 3R 75 A8 (2013 )

B i ARE A R R AR T

e e RRE E AT AR e eeres e

LR B VLG R SR ERE e
L R FETEXT LTI o oreeememrrer oo e e
B FEEFEPREBEIR e

3 E AL 8 R ] B % %

A XA ARG e F R WFH

WEE M EERGRTIRNER R e
WIRAGE R HEREBHER E LM e

“FRER LS EERITE

LT v RARME &

AR E ERLZ R BIT e
WXt B B R 2B W AR SR KB oo
ARSI BILEIE - rorrrerrrrererenenes
BOTHWE N

AU AT A LB R e

FRME
) ge A&

) K i

# 9
KR
B
%) =

-« Tom Ewing & Robin Feldman

AR & A RXmem F RKnw K & K

002 —‘

179

191
208

244

256

271
281

302
327
352
376

386

397

410



CONTENTS

General Part

Intellectual Property Right System: Under the

Background of International Change and

Chinese Development ---+-----+e--sscoeveeeee by Wu Handong 3

[ The following papers are arranged alphabetically
(Pin yin) by the first author’s last name |

Research on the Policy of Forum Selection of the United
States in Its Expansion of Intellectual Property

Protection Overseas: History, Strategies

Pecific Part

and Philosophy ++-++++eseessssseianiiieeiiens by Liu Yinliang 24
A New Case of the Rule of Law in China: Rethink

of the ‘ Guiding Cases System’ of the Supreme

People’s Court -+ -eeorrssevessersianeseeeniieenss by Wei Zhi 45
The political wisdom about legislation of the

intellectual PIOPErty +r=cereeerececeaniieoicnins by Xu Xuan 49
The Idea of Intellectual Property; To Study the

Classification of the Intellectual Property

and its Practical Meanings via a Case ------ by Yi Jiming 62
On “Industrial Policy Perspective” of Intellectual

Property System  -+c-+ses=sessseeessennaeeeoee by Zhang Ping 87
The Legal Protection to Computer Typeface

and Font -:-:eee-ereeeenenees by Cheng Yan, Zhang Ping 105

’7 001



Fb K g 3R A (2013 )

How far could Doctrine of Equivalents reach:
Comparison and analysis for doctrine of

equivalenis between US and China -:---- by Dang Xiaolin 118
Open Platform Provider’s Indirect Liability --- by He Huaiwen 140

Criticize the protection theory of Passive Use
of Prior Trademarks on
Trademark Law ----:------- by Huang Hui, Xie Shenwen 151

Research on Assessment Method of Legal Risk in
Purchasing An IP Outbound  --------: by Huang Qinghua 166

The Extended Collective License of Copyrights in
Digital Era; The Innovative Transplant of
Nordic System -+-----ecsssseesseneescaennnneees by Li Zonghui 179

Comparative Study and System Construction on Operation

Mechanism of Patent Pool «:<:+::--++-+-c by Liu Xiaochun 191

Meta-Comparison Theory of Patent Infringement

Judgment ceeeereereeseesveeeisieieie by Liu Yongpei 208

The Development and Current Situation of Patent
Protection for Business Method ««+«++«+sesereeee by Lu Lei 244

The Study of U.S. Safe Harbor Rule: From the Perspective
of Knowledge Standard -+--<-----:------- by Meng Zhaoping 256

Influence of time difference on the

prior art +++++++=+e-+-+ by Li Yan, Sun Fangtao, Li Xiaoli 271

On Copyright Misuse Defense Under the U. S.
Legal System -+--+-+-seee-sseeesseeeeeens by Sun Yuanzhao 281

On Justification for Protection of Technological Measure

by Copyright Law  «++++-+++sesseeeeeeerseees by Wang Qian 302

002 —\



CONTENTS

Second-hand Software Sale and the Exhaustion of
Copyright; A Comparative Study of Europe,
the US and China +++«+-++++=+sssesee-ee oo by Yan Jingjing 327

Literary Work v. Artistic Work: Reflections
on Several Basic Theoretical Issues ------ by Yang Ming 352

Legal Analysis on Statutory Damage of Intellectual
Property Infringement  «+++esveseeevees by Zhang Xiaoxia 376

Dispute the Intellectual Property Clause in China
Anti-Monopolization Law ---+--+--+--+----+ by Zhao Qishan 386

Copyright Infringement Adjudication of Architectural
Work «eeeesreseennvneeneennmnriinossiiassansnnnannees by Zhu Li 397

Translation

The Giants Among Us
- Writlen by Tom Ewing & Robin Feldman
Translated by Xiong Lingxiao, Hou Xiang, Song Xiaopan
Proofed by Song Xiao pan, Chen Lei 410

’— 003



2







ERZEEXFZESPFELZRABRH
IR UH B

XF"

&%

MRS S ERL S R ER A AR, 28R 2 B i AU 32 26 B &l
£ R b, BEE % B E AR L F BB S S T RO FR AR P RO —
TERAEEAR TR, i F7 R AR (WTO) CRIR =B E ) (TRIPs) 4
S, A5 AT AN 0 03 S R B PR 2 U, AR E R AU BE
AR —ARERF B, RECHRS R E) Ll L, RBOA R 20 L &
HEMBRSNE” BERMNBRE RZFUMERAA" O 3 AJG TRIPs B
MAATER  ZTHANLYS, S FRIRFRMENOH RS 2 FRETHOER; W
URMAEG LB, ERERERRETFRRA, KPEmMER bwh &R B #
HR L. “HHERCENM RS AWM ARG RN, FEA FART R
TR KA KB BIES" Q@ M, FELEEALBAEHNEE, LA
B RR S A 7 X R B PR SR B, (FBEE S KRB SRR, M
B RL ERATESBY R MR BE R —FF R & R R EZR T

» RUKRPHMEBERFRAUTNHRPLOERE. AXRFEHEEFVHEBA XS ETERK
X H (04)JZD0016) “HIR MM ELSE S EBAR"ZBABREN TS, HHBARMGMBA, AR R
i 1 1 A ) BE R T ) L U M BRARAL T BB T ) (R DU B R Ak ) SR 5 ) L CRHR R
AL RIEEBEFE) , O T 2009 FEEI st K F A AR . A SO T ILFBEAE)2009 255 2 W,

@ Peter Drahos and John Braithwaite, Economics, Politics, Law and Health: Intellectual Property, Corporate
Strategy , Globalisation: TRIPs in Context, 20 Wis. Int’l L.J. 452.

® Jame boyle, The Public Domain: The Second Enclosure Movement and Construction of the Public Domain,
66 Law & Contemp. Prob. 38.

’— 003



b A 3R AGE 8 (2013 )

EENREER, —SERXIARAREBN SHRELIRA, KEER A RERER
T EAE B S S X EREH BEAR GREHNAR, B 20 KRR, REH
KURFRE T AAEREREMP R  ZHRE T AELRENRSEX
MamiEm B, EEXEEL ARFHNREERZTFRANEHF/IN" , ERLLHR
“ERMAMBX—BORARH TR AL T, - EEKXBN FiE AR
FE,UEFPHEARRL  RERERZLOESF N, ERBEB P HET T HOBEK
®#o

EHINA, Ui—Fh 2R U AT B B0 8 4R 7 Bk YU B BE B Rk
R R E R R, 43 47 R0 AU BE B AL #E R P B S vk B, BT AR B AR R AL
1] JBE AR A By TER S S5 3 R S0 TR AR R AL B B AR S, AT 1B 48 SRR P A R R R
HARMNEY N THEIFENRBREFPERNEEZRUFUERUAMFAAS AR
RAKMPEMNS , AAEEHALE L

—. EHBET - AATFREENERL

KT R BANMFHRRAZDEHOER, 220 ML TEHBALETRR
MEEFR. X—HRRZLEZERD 21 HL2K0KR.© ERFIZFLRLERI A,
KABMERRFHAR- —UFAZHAHREELAC, SUERKRHEARSEE
FaARRE, HH7 T AR RECHRT R E) R HRFAAERA SRR
ORRE R E— G B ER B H R EES .

ARFPEE ERA, BEFAATRNERPHERFEN S EEENEEE, X
—ARBFHASH BAHRAATNHENERCAFEACHBERME: (1) UE
PR B G AESR, ET R FHARTRRY . HRAZETHE R B R R "
TR SR A TRIER 4 4707 X T RIR R R AR — B, SRR
FARFHRMIF TR, SRR ERRPHENEANBRAR, LCARM R
BrED) ML B SR E R QBT HE R SRR IR BT BUR iR B T 7K A AL
MEBRAKFRP EXZHBRAMSBT RABRNERMME. BEZ, A5 HEMK
R PRAERN 3 — AR EARBA . EERSTEEE T ARIERNRH .
ZEFMHCRBROHE. NZEH, b TRARSRPHESHFRL R IEHm—&
e, EFf EE S — A B LR SRR RE T R REILH".© X
O, AR B K A AR A 8 K B9 R AR 7 L0 R AR, S 3 B R 5

® EEHAFFHREAL MRS ERBEFTRSXT RS . htp://www. iprcommis-
sion. org/graphic/ chinese_intro. htm, TR 6,

@ FHES (LD EBEMBRA 27 MEED S B P E DR 1997 858, 7 11,
® BZRFERARAPFRERRY QHEVS ", R FHRBIFT)2007 F55 18,

004 ‘l



ARFEASEFTERRAR T HRERHE

HAREMBEEFR, (2) UBRTHIR S PRyl GG, T SRR miR
PR . UAEEBRAABRLSYRAPRRAFEFOIE, LHZ HBEHREE
R U ETF - ERAARNBAH B EEEARIN HE".© (A
W= E ) B T A E A A5, B RO IRA R T B/ AL AR R
MR PRI , 75 AL 2 A9 B B0 B B LI, DT 862 55 S AR L VS — R BR O 4% 48 449 O i
W E TR E PR X F o X — 284, (75 LA XE L SEHE i B Br A R = AU R & A 2
AR AT ERENE, FEERRBHR AR A RFHRF K ET WTO
S URRRALE B F R O

HM 1994 S 7 57 5 A A BA XA B E, (IR B E ) IE X AR kK, F1R
AR PR AR 7 BEHE A UG TRIPs B AQ. R AL B X2 ) 12 £ 4F 29 07 % S T 51 2
WA EAE MEELHIBRT S EHREAB TR, FETRRET T EZHRZ
R ER R, X — M FERN EE R,

() B — - R PR AT E ) Bl B R B B SRR o XU 8 4B O I 57 BT 5 A R i
AP IR EBRRSE T FEH R H, B e SN R R E
By VRPIRERROERA L, HHR MR RRP %R © ERCHIR~ )
EMERHRARERRP BB E BB, AR G EXETIBE Y B R/ A
RAUHESBEGRIRRBE) WEeBEENE SRS, -, B Pk
X BEBRAAFTABERER S, RS RAFTANUE, — R F UL EE
AREXERXRMRBTFERE®RT —FHERHT ZHBMNBNFHF SN, EXFH
SRR T, R E 2 B BUR b b o 37 i S B0 0 20R 7 AU A 28 48
&, AT A A T 7t 57 B 5 A S LA O BB BRI R 25 B Sk b (HE , EM A RS A
RS HARRKTHRBEMNERZEE X RRNOEZL 0, 355 b M] =T gik hk
REE MALHGHBEEDPOERARRREZE QO Wik, £ZCARP R E)
MRAREEZS  REERNEX £ AR B 869, W b b2 AR A0 8 R A
BVER . IEMNAFE P8 MM, IR E ) B — B8 @ & 5 B Z
BT REH R RERRPHANE AR HET AEE, AL RS
BHFERBERAEBAERALAF TS0 K=, Gl 7= aubh 2 ) 35 4 50 0 68 & R

® SRR “WTO 5 WIPO:TRIPs PRl ER P RERE S EHERMZIHT ", RO B ILHF
F£2002 FFE 2 #1,

@ Tuan N Samahon, TRIPs Copyright Dispute Settlement After the Transition and Moratorium: Nonviolation
and Situation Complaints Against Developing Countries, 31 Law & Pol'y Int’l Bus. 1055.

NS (HARBALR) ERERE 1999 48], T 312,

@ BRIFEIWE - HBRE ERE - ZRHG . (HELRE - BN BB 52RGH), WERNEE,
&R R R AL 2004 SRR, T 12,

@ Anupam Chander, Madhavi Sunder, The Romance of the Public Domain, 92, Calif. L. Rev. 1348—53.

l—— 005




kA f R AR (2013)

HARFRKE(RZER) , KR FERM LB EHFEE S H M, 2002 4, B3R
EXREMARZNE RS RGN RE T HELFTES R ERXETF AR MR EK
V-0 22 5 i — AR B SR B A 4 29 77 Sk FTA R B9 A0 IR P AR AR ME SR T R B e TE
MM, EG TREEERZOMR R RET RS R R b B R RN RAKRK#E
1 AT BEAR A B 2 , BN D 3 20 [ K7 B AROB I A LA B R AR AU BRI &
RHEAFEAFTRARBRTE D 2003 F BKAERBIHNBAS ARG X THAHRA
G B R, W CRR= B E) E MR M, P R R EE SRR HIR
FEAGR I BRI AU ) TR X 38, e B R A R Z A/, S E T Bl A R EM
BREMMAT I E, BATRN BERARFNBRFREEFBIGEF TREFENER, R
EART AR E) 4 H bR L B8 7 W 0 & itk HRRATE A B i # 3
XAl 00 B B AT BV ST, B T e S R 2 E

Ml CRR =R E ) 5 B PR AU ph R . B #E A TG TRIPs iR ISR, B Brit
S+aREMRFREEAR AKX RRE, AL 052 B06ED T R E
EAXBENEST) ARBESUMIERNXTXREFTH 6 BHLHRE, RAA
WERBE) N EREREA AR E, HED N EZRZARFHNE AR PR
BV, MO E) LS B AR LT, 5Kk A TEERARA
A, 2000 F BKEEARREHANAZRERET(AHRTSREARBBL), FET
CRER AU E ) X B BR A BUAH SR B9 0, E 7R - st (AR R ) WB T ERAE R
o RBRETA AU AP AR R B AN A R B 35 RO ™ 4 45 AR
M, EZTAEREABH ZZRY BRI KRB, BT LACHIR B E )
BERRHEEI—FT SR —THERAREZBFEEV BN MR, ORI, K
FHEHHBESRANRP ARNKEHEFBERE HHHNRAFRNEARZEEE
“BELFENRABFAEMNFR",“TRIPs AT HMIRTHIEES B AR R
o OB E PR AR, MR RERRFHEAUTHEREAEN MR, RAA
B SR AL AR B AR R RS R R ERFY KK R, %0 1)
RERENRS MEERASITR T X (MR E) N KE"&%REs, i
RUAHAREZFERARBRRSE T ABREAELIES, EMNERERIL2X

©® SRXF CRRNEEREEFREE” . ROEEPIH2006 4£5 3 .
@ UN Commission in Human Rights: Intellectual property and Human Rights, 2000, E/CN1.4/Sub. 2/
2000/7.

@ Sub-Commission on the Promotion and Protection of Human Right; Intellectual Property Rights, Fifty-Sec-
ond Session, agenda item4. E/CN.4/Sub. 2/2000. 7.

® BRADEK:“FRTA vs. ABCHR ZXXEHE" BEBESHNI003 £8 A8,

006 j



