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EERATHHIEMZ AL TR —ERE TS, BfHiERE
EEd 0T B, WHAS FEIEETHEABEENERE SO
EEEHEMESEEARARES FHEKESEHK¥I HE®, BA
1947—1948 4E Rl (IEFHRA S ) B, WEEKEE 1933 4£ (EZFE)
11934 4 (IEFHRE G ) fENTEA S

SRR 5 A AAL (disgorgement of insider short-swing profits) & 3 E LS5
W EARY B AR HI R © KR 1934 4F (GEFHEHE) (Securities Ex-
change Act of 1934) %516 45 (b) FHIME, FERLH HABRIBATFRT
AFFER 10% LN ERRAR . EF . BSREEALR, HHFA KX 8 REGE
FEXAF 6 MHNLE, SEELHE6 MTANIEA, dikFrglsaA
BARA, ARSEAFIESFNRA AY I BRERETR, ZoRIE S

@ C. Brummer, “Post-American Securities Regulation” , 98 Cal L Ren , 2010, p.327.

@ See E. J. Pan, “Harmonization of U. S. -EU Securities Regulation: The Case for a Single European Se-
curities Regulator” , 34 Law &Pol’y Int’l Bus. , 2003, p.499; S. M. Grace, “Strengthening Investor Confidence
in Europe: U. S. -Style Securities Class Actions and the AcquisCommunautaire”, 15 J. Transnatl L. & Pol’. ,
2006, p.281.

® (H) WA, KEFH: (EFXHEML) (F480), FKFE, Bt 2001 4
MR, %58 3o ARHAFIESFZHEXN FRERE LEXRLHHEMNES, S W Shen-Shin Lu, “Securities
Regulation in Japan: An Update” , 22 Denv. J. Int'l L & Pol’y. , 1993, p. 130; S. R. Salbu, “Regulation of In-
sider Trading in a Global Marketplace: A Uniform Statutory Approach”, 66 Tul L Rev. , 1992, p.851.

@ L. Loss & J. Seligman, Fundamentals of Securities Regulation , 5th ed. , Wolters Kluwer, 2004 , p. 677.
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Wegs @ BRI AR EIESRIE B AR X R 5 #EA T AL v
WE, BAEMEH “REITERHEHEITE” (crude rule of thumb) SR Al
Br “PERAT AR A N T BESS S AT M R B S A 4, AT 4E AR IE
Fi BN TRT @ I E AR\ T EZ AT, EERNEARE
BEFEMEEREEZR A FEFL. KB GEFXHIE) FTXEURE,
HAEKBE AP AE T —RIVERE “BRME" TEMRE, REaE.
(1) Ayl B BTt XS BSRSEAT N7 (2) I BERIXH M AR SLE? (3) HFsk
SR AATALE? (4) 6 HBBEIIAE? (5) BLEHARZ S F 45
Wt ARFEEIR I, MSRESLYE . AT BOIN A0 R ¥k ) 91 8 e 52 55 [ R
A AR, AT RASEH 56 [ R i Y B ISR R A S B0 T B S AR A SR

HEIEFE NS E MBS —ERE “FIRATHELR”, HPH “mw
iy HEFEEmERS REIT GEFE) X3 EEMHE LT
W, wnE GIEFRE) 26 47 &5 1 S HE SR MR B LA 5 A AU B
AR, HTREIESFENREE EBE, B A& HE LR, o
LI F A BT ] PR A 3 0 Sk AR 5 G D 1k A SO B AR ARIRE o

AT N UATILAERSY . B e 41 S RS B DR IE LY 1 il 5 0
ks, IWHREAR S ARG EER PR “FWEL" 5 “EREL",
SIATE A ARC A X5 1A R AR 3 5 BT A 48 1 B O I
HRMALE ERSER E . ARGESZ A5 55 IR LA Besrvds . 47 BRI 5 34l i
AR BHITELR S S 5 R E R LA TRE ;. B A
LB o % BRI G A AR BE , 51T Bl BER A “3hiL” . “ &M
AL CPROVBERL” B “BAHIE” AU RBAL, X B A A B AT
M. LRI REA B, A B T HATI 53— 00 7 2 5 5% vl vk

® 15U.S.C.A § 78p (b).

@ Hearings on S. Res. 84, S. Res. 97 Before The Senate Comm. on Banking and Currency, 73d Cong. , 1st
Sess. pt. 15 at 6557 (1934).

@ () a9l - R K. (EEBEAES), EESFE, HEBRE 2007 F1R, #iIrFE, 83
W5 0T, IMRE: (FIERFRBIT (GEFE) ZEEEBIER), | GEHFMIR) 2004 £4 7 17
H; A. Xuefeng Qian, “Why Does Not the Rising Water Lift the Boat? Internationalization of the Stock Markets
and the Securities Regulatory Regime in China” , 29 Int’l Law. , 1995, p.625; Ma Wenyan, “The Misappropri-
ation Theory under the Chinese Securities Law—A Comparative Study with its U. S. Counterpart” , 1 Rich. J.
Global L. & Bus. , 2000, pp.33—42, 2000.
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B 4 (LB 61 LI AL 5 2% o
—. REUESFE LI Py

(—) HERMERH EFMELAKE

1.1934 % (GEZ R Hik) #1674 (b) &

ARERLGMMER “LELK” WEERED, HHXHITREHE
TEMINFEZ HAT R, Tl BE R BE A R FE A 0 11 oy A 3 38 5 SFIKVEAT M ISR 10
(b)) FMMZAT.? EEIESTHNIERY, f£1934 F (EFZ5HE)
WIAR Z BT, ONTFRAT S R AR ARTEA KA 7] ) A 3 15 B 2R A b 3
RGN PREAMUE R, MEARHEX LR T “E8EZ" Wemm
AN, REXREESTEHRN 1934 4 (EFRH %) B RUTESHR S
T AIEL “HBE” (vicious) , “ANAHZ” (flagrant) F1 “JFHFEHE" (un-
scrupulous) ZFEAZ®, (HYMK H 3 BiE 2 M IEMIA TR ME S, Bk
IREmmg b T AER” @ ERLGMNBH G, BRR T BB
XTI EESEE, FRE LS T I R A4

R, S€E 1934 48 (IEFRL 5 ) A RBELRZ S AR 16 15
(b) FRHAN A B LR — E M2 5 o 20 fHh4d 70 AFAU5E [ L T ST Be &
FEEHE - BB EL (BOFIERRES CRUF)) B, FFxbZanm it
ARG (1) sE% R, REABJLEESFEXNER; (2) TR
BRAEZANET S, BRTERKEN; 3) EREXHZERE ( “REIER

O IEREFAEES T - PWEERER  KEALHMHAE L OREEH” (a nice example of
“native American radicalism”), see L. Loss & J. Seligman, Fundamentals of Securities Regulation, 5th ed. ,
Wolters Kluwer, 2004, p. 677.

@ S. M. Bainbridge, “An Overview of US Insider Trading Law: Lessons for the EU?" , 2 European Com-
pany Law, 2005, p. 22.

@ See S. Rep. No. 1455, 73d Cong. , 2d Sess. 55 (1934).

@ See SEC Ann. Rep. 50 (1944).

® FEAAMBETE 1934 4 (IEHZHB) Wrkighisd, BUEKXRSHARGERN TH
BATRERI N RS IT R EVAR XHEE, AR B EEFH LA EPRHE (bring these practices into
disrepute and encourage the voluntary maintenance of proper fiduciary standards) , see H. R. Rep. No. 1383, 73d
Cong. , 2d Sess. 13 (1934).
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&7 8 “SEC”) FHRFEIAMGIZEMRTUREREHRENEL; (4) €
) WHE A 5 FUESF B IRAT AT H M5 10 77 (b) FAMN AW AR, ELMER
FILRAE 5 A AR A & BAFBRIHE AT . © {H 1980 4Rz L B R Z A, 4R A
T8RAR, 167 (b) FMNREFEAFRE, HEFTEA “fF5HK
HEFEL” (a symbolic significance) , T HA B AN HIRFAIN. FitL
(BB AUES L CEBAR) ) JLPHEE 16 17 (b) SN 2IMAE T LIE
4y, REARIHEARGH A RTER T 2T T 0F B, HRAFmEIEESEZ
FIERR TSI IEAR , 7EARRHEAT N 52 ML B il 2 T4 @

1987 4, KERIMhE—NLB/NIAR T EZRBEHRE, B (HHF
Lo AR T/NAR S (EF) : 216 WHIBE) , N RWELRIH HE)
ARSI DE, FAKE (EFZHIE) £ 161 (b)) RELF=AT
HEPHE, HAPRAE—A (FELER¥EAD) TR 1075 (b) AN
e (1) B REBEZ TR TIOEUESR T4 XA T 08 B8 B R A5 65T
I; (2) BREHEEEANRZSRE “EARKS"; (3) BeEHER
EARFS, DMNELRZS PRIER . Hik, MBI ABIEERAL,
DA B AR o AR ST LA HE AR A4 ) A 45 A R T R A IE 25 32 5 O
K&, KE (EFEXHE) 1647 (b) FAARKA—TAHKWIA" O,

M 1988 4EJT4h, SEC JFHRHANTEE 16 1500 T M #ATIEAL, FH7E 1991
FSERL T XX A BB, XHR A 1934 IRk — R REHEB .
SEC ZEXT AL B SOt AT At , W R “IESR” MERRMAREE . AiAIESHREE 5 1Y
MGEE LA R R TARFIT R 2R, EREMBRERE, ZRIBLA
AAERARBBBITHAES 16 17 (a) I T WM IMRE L 55, SEC A
S I B AL SR AR 2 Sk A A T R B R RRAK TR SR AR AR 25 1 U 55 A @
£ 1996 4, (RS 16 THLE MR E MM, SEC F R AT ML &,
HEANAUEAXRESR, 5E5A R ZEBETHES LK E LIRS 5 E K

@ 2 American L. Inst. , Federal Securities Code 751 (1980).

@ L. Loss & J. Seligman, Securities Regulation, 3rd ed. , 2001, § 6-E-2, Westlaw Database.

® Committee on Federal Regulation of Securities, “Report of the Task Force on Regulation of Insider
Trading—Part II; Reform of Section 16", 42 Bus. Law. 1987, pp. 1088—1092.

@ 28, 869, 48 SEC Dock. 216 (1991) (adoption).
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Mg, Hk—Eok SEC W RYIE EABIEMAMIE L+,

2. £16% (b) ZBEEXHPRABRMAMNGELE—F 16 F (a) #*

EE 1934 4 (EFHRKHE) FERES 16 17 (b) R TFHELXRZ S A
ARZRT, B 16 (a) FHHE TARANMAMIRE L5, BERELRTT
R BZEESE 12 A EM N BAGES A B P A S ERESE, SFEM
BRI A F R 10% DL AT 28 51 0 BRASGIE SR 19 32 25 BT A AL
E () SEC JixiE# b i WIESR 38 5 Fr i 38 HAr A IRBUE S MBI e R 2, FF7E
HAFA RO &A™ —H DT A MET 10 H N4e3c#— P s . ik s
NEMEER, B —BAGES: MRk N385 58 e iR 58 55 A\ Fr
R EAAD AKX EAFFE R BENAE, HEFBEARES 16 15
(b) FELABSLHATHIR—ZBRE.@

AR BRI S L, 167 (a) FKHENTBAN LERG A A EE .
HHIPNE 10% DL EFR)E 10 H ATRIRBIC. 1KAh, AR RITHYIE
FHBICRT B S B AH IR A 8 E R IR R, NN S 7E USR8 10 24 H Si4H
AR AR H Z RTHEATE AT .

TP RN AT, ISR PR LS5 AFER R EIC AR R A T A
EBGESECR, S8 CR A NS, DURIE B REICLUGE BT & A 9 FF
¥R AR, SEC IFARHESS 16 5 (a) & T BB BN . HE Kk
HATRAGIESF A ROUH W) 46 B0 0L 24 LA R Ag 3 #17 (BB A XRAUE
FA., BE. REEFACRRERA . NafRrAEEER. REA
H5ARMRER . bkt X5HEHKERNBULEMEEFER); FER
DU BN BIC AR 4 (NEEEHEXRES W AAE BB, IS5 HE.
ARFRIEFWBE . PERRFAMMER) ; RAE 1991 EMFmAE, FRR
DLHAE RS DB IR 5 (R TAEE MRS ) o

EAE, A EREDN YE T SEC BEH3LE 5 fr /AR ATF, BREEA

O IG5 NEL T HETAHRBAR PP (security-based swap agreement) , LA 7ETH5
BEEE 55 NHIFEIRAE S AR A o

@ FiFERA, 167 (a) FMENH—EIA, BREBARNBAN TEALRIEHFRMZS S
B, AT GEEREEQERNEZ S MlE, URETIHZ ., See]. D. Cox, et al. , Securities Regu-
lation: Cases and Materials, 6th ed. , Aspen Law & Business, 2009, pp. 918—919.
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DU SEC M R FIHRER. A TREAMAETHREME, SEC 7
1991 4EFF 4R A i JE R i 4 Bs IR 2 i R 1] . ©

2002 4Ef (EPEHTEE)  (The Sarbanes-Oxley Act of 2002) % 403 £&1& L
T 1934 4 (IEFXZE) 1671 (a) KA RME, ZRNMAERAZ
MHAAN. EFHEEE 10 HALURFFBRIEE 2 H AL B4Rk 4 .2
B G 1 EN, FFBOROLA 2R & 3 A B 7B AU, 78 2003
4, SEC & BN, ZR FARSE 403 KU AR & 00 1T B F 5030 i
A F0 R SR

1E 1990 4E 2R, REEHIEE 16 7 (a) FAEHTIEH RS HIGH
TEESE LS, RIEFEFEFRZS &S ASEIESR, BN SEC
BATBAETIAG 1 1990 4 CGIEZR AT st RARM B3 315 )  (The Secur-
ities Enforcement Remedies and Penny Stock Reform Act of 1990) Eid )5, HE2
BEAFNTERE T LB EAT A B R F B .

(Z) ZERERAPH “BREX” 5 “EFREX”

MARLGPANHIEZR TR “FEMEXL” s “EMEL” BIE, 78
EIfT A ANBEELRARS MELR R, BEEEBITIAREENENERLSH
L, UKHEREHAISEMBIMEEHNFEREE. WRPGESFEIIA
ATREEER, WET “EWEXL" MINEFX; WRAIARFLZE, WET
“BEMEX" BINE R

WRETETE, 1934 £REH (EFZLHE) F16 1 (b) KEHERR T B
AR NEAF AR BURMERE ENEARENL ST R, Bl FTEEM
FERI RGBS, HABAMOLE BT ETZ REERN “ REITBER R A
" o X YT ESLIEE A T MEXT ARSI T NFER 5 BLER T IZ A 1E B R BE T
B A8 2] (M — X 5 @

@ L Loss & J. Seligman, Securities Regulation, 3rd ed. , 2001, § 6-E-2, Westlaw Database.

@ 15U 8 CA § 78p (a),(B), (C).

® 2% Clark P HE#E 4 F B Smolowe v. Delendo Corp. [ MFE, “the only remedy which its framers
deemed effective for this reform was the imposition of a liability based upon an objective measure of proof” . 136
F.2d 231, 235 (2d Cir. 1943), cert. denied, 320 U.S. 751.



$1+-F XEIFFZEINEERS 797

BRGNS, TARE BN 240 4 2k 38 5 TS JH 38 2 ] B TCZE BA
HARYF HNFE BT RO e 16 17 (b) FIFRUXErEr “HN
Bk BMARNIERA" =z, A e gkE IR G BHEmwRE, R
6T il W & il AR SRR AR AR5 T E .2 Wik, HARUF
AP IS R R, RS BERR L AGIE SR 2 R A 2 B &R A IR S
HRI, SO B IES R Ry B w] I, HEEREVRFAIEA A EE K
JEARFTIR, TR AR R T A A U 2R T 7 15 5 i XUk, B9 R LARLA
AR TRRE @

fERER b, Frif “ARETBRERIE AW EERR S —07
HATRER I A A", B T M A RERp G 6 1 H RIAT SRBRAI 22 I A 1Y
R, BMERMBEE T MEER ARG RNEE.Q 72107 | rl fE
BT EHEE TR I, BN ST B R R E R, b
FALER AN LA 25 .© (B — T, RE RS R R T 80
HIBE T . HTARAC S WM BN MG 1T B8, 58 o B AR E A RE, R BBKE AL
5y LB R iR BB S A 7], T A R SE B T TR 5 17

HZEBEXS 56 16 75 (b) FMEMEASEZRHEAET B, EAET
—HRF T4 “LE” MIEF “BIE” K AT FTRHRGEAS 16T
(b) FREMVETEHE . R TTiE, FHIRHA GRS AREIE, 104 KK % E %
B LIE IR, BVARA R AL G & S E BRI AH 5 13 38 3K 32 T 2 R0k 1 38
5547 A (unorthodox transactions), HEPi SN “FWE X" #m “LER

@ “EFIUEBZE ERET NEERSE ARG IEEEEN A AR SEAARR", FXE,
H16797 (b) 3 “ RFEHVIMGEF M AT HE X EX 5y, FREEDT 7Ot R EBNERBNE, FNE
YN T FE T D5k LA Y TR A 2 W) LR o DR M IR SR T A R TE A 4 T4 -+ FE LR S B e A
BHEIN" . Magma Power Co. v. Dow Chem. Co. , 136 F.3d 316, 32021 (2d Cir. 1998).

@ FELEFI6T (b) HWITXAFBHABMEANERELTHE BRELLHTAANERERE
(irrespective of any intention on the part of such beneficial owner, director, or officer in entering into such transac-
tion of holding the security purchased or of not repurchasing the security sold for a period exceeding six months) .

® Hkbi—HEFRAARFRERMOIT AR, —FEXHEFEL, A TEImHOL A2 Bk
M=, ArEEERENFARIMGIXFHRRILLLER, EEA RN ARMEE A ENITH.
L. Loss & J. Seligman, Fundamentals of Securities Regulation, 5th ed. , Wolters Kluwer, 2004, p. 679.

@ XMFRMEEL, 1961 4FLUSTEFREEE EHMEEFS 1095 (b) SHMABITITHANNFERS)
BT,

3 Reliance Elec. Co. v. Emerson Elec. Co. , 404 U.S. 418, 422 (1972).



