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g RMERIE

%% « B A7 T (John Austin,1790—1859)

e - BRFT,AEZ¥R1T0F3 A3 BEELET-IMHAX
B, 1807 £Z B2 FRER. FHAEEE,HT BB EFHENER
JHER Ak, 1825 45, B F & TR dk, 1826 4, 1 3 E 1 % A ¥ (London
University ) 3L , IR ESG A AAF W EEZEZHR. AF AEE
FREFPEE,FBREREHA N, B8 FREHAE, FHERKA
FAREEFRIIFE, 182 B LA RAFNHE, 1835 £8H £
EEFHEBFEL, WE EXEEES, £H,1833 £, HE4HRKE
F| % 34 % R 4 (The Criminal Law Commission) & F ., 1833 4 % 1834
£ AXEE RXMEERERKMEFLEEZE R 2 (The Royal Criminal
Law and Procedure Commission) & R . 1834 4 A X E % ¥ th2 & ff
(the Inner Temple) AR EEFHE, 1859 £ 12 A7 B £#. LA H
BEE(-—BREEFREEZYET ¥ X7 HEXE) (An Outline of a
Course of Lectures on General Jurisprudence or the Philosophy of Positive
Law, 1831) (3= % % # % B ) (The Province of Jurisprudence Determined
1832), 2 EXEFRNLTREASE MO R B, WCGEEEH
# %) (Lectures on Jurisprudence or the Philosophy of Positive Law , 1863) ,



& & W
x| 2

MNE, PEREAFHZ ML LS, ZERZARMIAZEGHE
¥ #(1996—1997.2003) , EHRF AR F F( K F LR BT ELE) (&
A ¥ A ,2011) (R A 4 ) (BT IR, 34 1 3 ,2009) (A&
FEHR M EaE) (L EAFEHRAE,2007) %, BRFBF(HAZEN A
BE)(ZRAEE, PEBEA S KA, 2004) , FE(FEHLSHE),
(REFR)EFABARKAXET



% % &%

B THEEZHFEEHANAAREATE,
L4 - BT - FR(OOBLEBTHLIFEILEMRE)

(FEFWEE)ELRFABI A RN F N EEFEE,
(k42 £3F%#) (Law Magazine Review)

ERGFTHEREAL R RN TULBEX TEENRZANL, £
HTUFR(EAEZRR) N7 XXM
AHME - M (FRARARKFERAEE FHR)

REBBAFMTFN Y AEERFNLH IR LM EETE -
ERARH TR ANANEELEZXHA T ERERFLETEKX
¥ o

ARKRRA - HERX(XEFRRBXFEFHRK)

BETCHEFRAEE)FLARURA AR, REMEEES
WEHE BARLHERTE, ERUAENTH I,
Zg - ARF(FHMREIKFEFREK)



EE A
BT R

AT (analytical jurisprudence) i, %% T (John Austin)
WEWEA A EENAL. M3, MFEkE, EAKAE
BTG 2, X—30A, R4 R SCik, R, IER
X—ICAM B, S5 TEEET A NTIEERTE O EREESH,
WATOARRTEEE R FITE. MR A ] R X — SCAS B 2 H i WL &
i 3, @

O BIE, FREHE NN, HFEXAFECERITUAEDID (Jeremy Bentham) )3
R, SEHE 1970 EH AN E (FEFM8IL) (Jeremy Bentham, Of Law in General, ed. by
H. L. A. Hart, London: The Athlone Press, 1970) & Bl, EZEHEZE M (Thomas Hobbes)
RERLI (FI4HE) (SR (FK) BRlr: (FA4gH), RBE. REBF, BEREK,
b3 BSERBE 1985 4ERR) , B RBIKLCMFEQIZER. BHE, AMKRARER
AN, BTH GEEENEE), RELENEMTEEBUERERAHEHNES
HXA, HBE, AEEROEHSTEENEE, HARE (BEENEE) X—Fih
KEEEM.

@ WY, EROUHEETHEFETFNRFTHER, fin, XE¥HF W.L
Morison %[5 T (4% - BT ) (W.L Morison, John Austin, London: Edward Arnold,
1982), 7 (4% - B T) —B, EHREARRHEMEENRETRHH T, KEEE
Wilfrid Rumble EHHRE T (EE¥MFHE) (John Austin, The Province of Jurisprudence De-
termined, ed. by Wilfrid Rumble, Cambridge: Cambridge University Press, 1995), # &5 T fF
a5, EFE PRI T RERHET TR

FEF. RETH XEFEE" 001



19 fH4, RUEFE X (positivism) KBHEEH B. FUEE XA
A, ETUE. BB, MTNEREIMER “LBRFE". FEXRET,
“BRAARM” ME - NERNFE UK “RTEREBNERNAT
£, FH, NhEEY “FWK" FARME, 1£19 e LT F
M, BRI IHEE X (legal positivism) ) — M EAWEZ S X
FEM TSRS, BT AACH L T —BES—MB “F KL
FERI R ATIE I3 (positive law) HIRLE” WWEE, MH, S2XFEH
B, BETHBEEE¥TLEEXHEB S, FRIFTELEHEAR
WA @

TER BT RN “W” R, UKMBIE 3% —RK A,
HHEEANFLRRRER . BREREFTN B —WFRRHXRE
AAREMHE (RERMAEFHK “%” B27), BHE, AMIME, X
—XMRRAHCHEEAERRK. TR, FHAREXHES, A,
ETHCH “ME", B —ARERENAARSAE, EiLR%kd

® £ Hubert Rottleuthner, “Legal Theory and Social Science,” in The Theory of Legal
Science, ed. Aleksander Peczenik, Lars Lindahl, and Bert van Roermund, Dordrecht: D. Reidel
Publishing Company, 1984, p.525, 5 Al & K. Dennis Lloyd, Idea of Law, New York: Viking
Penguin Inc. , 1981, pp. 105—108, 3 & 5 i Edgar Bodenheimer, Jurisprudence, Cambridge:
Harvard University Press, 1974, p.93,

@ EFNFERARE, KELEETHEAMTENAE: H—, BE— AT LURE
BB ARERNE, BRAXMENERARSR; K-, £F - TASNEMLE, X R—4&8
EIEREAHTHN, L, BRI, BRXE . BBERE, mMANERENMER
WA R ENRZE L RH#IT . 20 David Walker, The Oxford Companion to Law, Ox-
ford; Clarendon Press, 1980, p. 54,
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R EHRARIERR Y “3%” MR (nature), LAKE X (meaning), iX
Bt () fTIMEHTHE. BR, YEAEEXEHERRIERHAS
MEHE, R E, AFMIE RAFmx R RAEKZ TR, HE,
B TR, fER—TTRI% (science) %R, LHE™MEK “Bift
SRHERLE" W¥R, MRAZ EBEMEERE, Ba, XEAGHR
RARAZAM. FHit, HHENES, LAFANFHR, HE%FELIE
F R R, DA ERNFEE— O

BRAML “B” WX R, REREAERNEARRR? XRATBAL R
PREFFRO F M, R RaER, EfsRAUk “ A"
¥ ERR, B—IARBERGELM R, ERFOES D, BA82
MR T OWRHE, ERREE BT MBS, BT RAN RN
AEFBES, FOREARRZNEE NS, Hog R ER H R,

BT TRMEN, EHEXW %7, B—& “@2”  (com-
mand)©, Tij L& —FMEAEEIERA (general) “@4” .0 “@md”, &
—% “BR” (wish), B—HKEH (desire)®, HhET “XF" M
“HIR” XWTEAMER O NISMAERE, “HL7. “XF" M
“HR”, R—AHEH=AFE.0 KEENE, AET “HL7, B
FEET ‘X%, WEAET HWR”, RZHFRD MK, @7 Ml

® % John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, 5™ ed. ,
revised and edited by Robert Campbell, London: John Murray, 1885, Vol. I, pp.85—86,
Ibid. , pp. 79, 89, 91, 330.
Ibid. , pp. 92—93, 96.
Ibid. , p. 89.
Ibid. , pp.91, 178.
Ibid. , pp. 91—93.
Z |, 1bid. , pp. 96, 97,
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B, HERREFEE-HEE, MEFEE - “ERE".Q /YT
M, X B HEE A L RBIAE X L MREE (superior) B, X
HE “ERET REREX EMEHE (inferior) (B KNy 5L br J1 & i x¢
WER, “BRE" EAHAERZHEEEN “HE”. XMELE LR
“# 1" (might or enforcement) ,® FRAEXMEX L, ATHRREINR,
FRIET “EFHIBR” B “HRE", REEE T ERA AR KR

FATATCABRAE , HGE 722 R, PR 2 B B0 9 BBl B %2 1
S TAE. HRE, MK S —Jrm, BORBATMRT SN — I RZ: R
fHafF B AR L7 AR XEEH, ArBHERMR
BEREXK “mE" HEFN, MXZAFIMEBRERZNZERZF,
B “A#RE%L” (natural law) , “TTRE” (jus gentium) . “HERE" #
i, %% Rt aXEiliE AR Cr K #iA7

WX RARZHER " —AREER, BT R, ERETRIE
MR G FE LR (resemblance) , IEJ& 3 T if i i 26 L 3018 #F 35 3)
(analogy) AfTHE T —FERARBIER “HBEXK” WMRE—4
“HRERET MRS HEE, MRFHHE KM KR, URK
HABHES IR, HFEHBEEFRRRTLUER, BARIER “&”
I EMEmE XK %7, REMAXKERAROHT, A1HK R

® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, 5" ed. , revised
and edited by Robert Campbell, London: John Murray, 1885, Vol. I, p.89.

@ Ibid. , pp. 178—179. XHEZ LM “EAL”, REANEGTREGLSN G EE
AUREGE AR HE, BT BEE ERREREE, ETUREFEERANAD
Ao W Ibid., p. 178,

@ Ibid. , pp. 178—179.

@ 1Ibid. , p.96.

® S 1Ibid. , pp. 80, 85—86, 167, 219, Wi T RE LW M &M BA&HF, TS
W Ibid. , p. 193, BT UM THER KBFESD =4 MS%d, 21 Ibid. , pp. 206—208.
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B, WREAMEAT.Q TR, RIEATLOAS, B “HKM” mHr=
FERIRAE, DABCRICB R GE, HRBERAE AR AN R i A R A,
FPE AR B B B TE U L (metaphor) o BEATRIEHEZ N AR
AL ARIR @ Xk, UEUIREE Y MRS, AR B, (B2
BUX TR E BTG S IRI KA O AN BER UL, 7 B
TH QEEFMEE) X—3XAP, RINEERT IR E K"
(improper) IEMITEH . HARML. TRE. BHERE ALBGE. 8™k, X
SRA BRI . BAMESHERIE . B S X R X &,
BT AEMERR SRR “ITE" . “BIRT.

BT WSRO, R PR vk 2 3 3 3 S U R A, 4R
HMEIER XK “%” 2, JFH, VAR R, Uik % mamE,
(X TT2ER R D AR i B A AT A 6 “ SCUERL T (FLAEFE) @ fl
B, XTTERAREA—TTEAE KR .

W RN ERE, AGCRUENEAERN NSRS, B,
RATTARB, RIFTHE QEHEENEE) X—XAFPH#HATSESD
XS, REREA “MERE" OAFE, ERFTER, 2L
AUSHEAE W AL . BT T A T A e se Wil i EARD L s 7 B 307 1 SR

@ %M John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, 5™ ed. ,
revised and edited by Robert Campbell, London: John Murray, 1885, Vol. I, p. 86,

® Ibid. , pp.211—212.

® %0 Ibid. , pp. 168—169,

@ %W Ibid. , pp. 172, 332—333,

@ £ Ibid. , pp.210—211, 214—216,
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B2, REMHTEMINEES, UAINHEE.? XEKRE, ER
WTHERRLE, RESCREMFHRE, BERBCOFHAMKHSRE,
HURATHRBEORE, FN, AMXEBREREEELHLE RS,
MR F RS PO R . XREZEIESH “HR 730 (X
BARFR) .

N

PRBERR T — A O35 DX 43 5 S0 T A0 ¢ (4 7 ® FE TR 2
ET, X, 2HRET (YREFELW0) WEE, LR
TRXRE—FRR: BKX A “LEBREAERET MR FLER T P
BETTHfE, ¥ —WKRA, EAMNTERE, RREXMHRE
M “TEH” BERT “GUET. MRBALCET “LRFEMEK" M
“RLMAFTERIET XA, BA, BATRSSCIE# ., Z0M. bz
AP REEAR, RSREERBENRR, UAHSREMEZ
B {40 5, LT MFEE" X — R, MRS i 70 T A o2

“PBLMFAERIET MRRE, B—F AR MR, EZ, R

@ Z I John Austin, Lectures on Jurisprud; or the Philosophy of Positive Law, 5" ed. ,
revised and edited by Robert Campbell, London: John Murray, 1885, Vol. I, pp.216—217,

® ZRIbid., p.279 FEER.

@ Z W Ibid. , pp. 90—91, 212—213, 218—219,

® SR () K. (ALY (F#), X3GEH, BZWK, L. HEFOHE
1983 4E R, % 509—510 T,

® BETU: “BRFER—TRE. RS, WEFAII—FEE." (John Aus-
tin, Lectures on Jurisprudence or the Philosophy of Positive Law , 5 ed. , revised and edited by Rob-
ert Campbell, London: John Murray, 1885, Vol. I, p.214.)

@ S Ibid., p.85,
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“RLENMTT, RAERE—BEFFMEFE T T WEE.S mR
RAVAN “tade” BRANMAFIER, B4, RIOTREEM “brdE”, AT
RS “HLAFE", W “HLFE" AGRARMNFRER,
H, 2hxX 8, HWEERES, REHAER "5 RE. B
TERATXEEK “25” &, EwmeERs, A—1MREFEE, &
Gr “sbRanfa” 5 BT, fE2E AR OFRERLR) FBUR
PR BOE L, WP BOERECER R, BT R, BT
Wh, BOIBEM L “PrdE”, HRX—iRaEH BRI A 8 ER, 75
BPSCSCEFE )3 SR (happiness or good) , TAZFTIEEK . BREH . R
W BRRE . Bm S KEREEE BRI /YT, CIEXT ZEHR
BARSE, SE Mo AR DA B SR, BRATT AT LA EL S R AT v R Y
o AEN, WL WAL R EOR, RIEE, W LS MR AT X AL 2 AT
WREET = B R B 2 FERX B, AR LA, U T (9 f 2k
HA, EHERE, FARMGEK, HARKXKILER, €8N
BH . KAKTCEER) . BABFTERON M —F, MidtRRRERS “BiY
gy (R RS AU A S Am e ) o SRTHT, BAIBOZE M, WH AR
ZOTERGL, BT WS RAFRRLE . B, MAEYF RS ESEE
XS, MAEUBIE N SRR IR, A L E R Y, BREYE

@ BF T “HYEAFBARE (human law) WIFER, &, TS AKER R
BRI E R MR, GRITE A BRI LA RARR ], 2, 348 Ak 480
UBRAREIfT et %, ROWELE (RIERMNEERARMNOEE), RETIHE—-IN
& NEREEMAE 2K, &F, \ERESEMAEFEMIMKN, MXMKRE, &I
RRMELHHRN—MrdE, FERE.” (John Austin, Lectures on Jurisprudence or the
Philosophy of Positive Law, 5* ed. , revised and edited by Robert Campbell, London: John Mur-
ray, 1885, Vol 1, pp. 173—174. )

® Z W Ibid. , pp. 119—120, 122,

BEF: RETTH EXBFEER" 007



W, REEE¥NRFSFHHEREARSEMQIE N SFERN
W, BERENAEARRAREN. MH, hBm&RMES TXH
WA SR E . AA REEBZIMNOARTE, AN “AFEX" #is
W, TEEASRERA? Bt RA BIMMbE, A 6N % B
MFERARAE, ARREY “ERREATFEL" Kinf, TIEHRANAGRER
Fofts BT DL REOE AR, RN “MEREATFIEL" KindE, BRT A
B JE I 79 XX “RFRIRTETE (discourse)” MIEFM M (HIfE
RN X FERERS “ThRFRAEEL” M) . BTLk, REREXD
B L, BRSNS, HEABORRENSE RS AR BT T Mk
FHHM . MRARE, ETE “B% —ARERBERE, Wi,
FESLBRE MV B P BIBR DS AERL”, BREHRLIEENMER
AR o X — R DU, — N W A AT AR 0« o SR o P e kB A IR
—FiRl, WEARBER S LR, RATRE RSB+ Af1E
WRIMAEA %7 —mmM®, LIRS RR X R EHAFER
RREAAEMLIER S, BRIFTEACKHEL D, RREE LHX—
AT [ 3 2 LR B L b U T R, BRAR AT AT U i
W, FUE, SEF MM, W LUE A E 6 R I X R A
e, Mo, BIVEHELLIEREEREREL? SRMNTUBRE “H
AN XA, BRtEdES N EEREE LB R ER
SRR, AT B A O X R — R BRSSO T X R [
RATTLURZ S, £ 19 HLMMRTA J I IEFEBES R ES T, K9t

@ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , 5 ed. , revised
and edited by Robert Campbell, London: John Murray, 1885, Vol. I, p.218.

@ S0 (K) 9URE: (EE5ERXMN—BHER), AFRE, tx: PEXERNLSH
HARAL 1996 4ERR, 554 .
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BT RRERNG, ARERELES T2

M 20 42 20 EARUZE 30 2R, —HEEREFLEH—REARLE
X3%%:383) (Legal Realism Movement) —— HiBUFE L Jy L (K1 R @
R—BEMELME, £T “BEREROGHEE ® X—-REESR
AATHECA B B (g — Nk “FEAR . RATATLIEEMR, HEHHASRX
PR : MU RSER Y, REEERERHRTTLSUHE, BA, fERER
SRS, ROIAREITETHRGELEE, MR, —BrErRn,
TRERAATTRRFR N “REEAm” AN, REAXFALHEN. RGT
REHE T XEARERE EfdrReh, RUFUREEL, UL
FET ARy BOR LS R sR A0, 158 il B AR, R M%LBE—K
M %A PITE MERMBEREB THELNENL TEZ, “WR
BANERLBOY, BAANLBURHA SRER, AREKEEHRED
HZY, BRAERREN, RERERE -, RERBRE” .S N5

@ L, FREFWNR, EERFPFEHESHSNHE, KEET 20 hEEE%E
W% (H. L A Hart), HE, ERETTH GRE2EOEE) 5, RIOTUBRFEHXE
HEAKITE, BRRETREODES XEITSEMEHEENRE. EEMFELE, R
IR, RETHRIEZEEABRBRET “BEWEFER". R “BEFMIE
WHA”, BRETRIETMAEREEREHY, MAxeElHRE RN, B, WMAFX
br b RZ5d 20 HEEF AT EXHRE, BHETRETHESSMER, MARIFRITE
FHEEEAER, AXMAEMER, LSRN H L A Hart, The Concept of Law, Ox-
ford; Clarendon Press, 1961, 1994,

@ SRXNE: (BEEMa—20 A REHEMAMABE), . EHEHRI
2009 4EKR, %41 BT,

@& £ John C. Gray, The Nature and Sources of the Law, New York : The Macmillan Com-
pany, 1921, p.172; Jerome Frank, Law and Modern Mind, Garden City: Doubleday & Co. ,
1963, pp. 50—51; Richard Taylor, “Law and Morality, ” in 43 New York University Law Review
(1968), p.627; Karl Llewellyn, The Bramble Bush, New York: Oceana Publication, 1981, p.3,

@® John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , 5% ed. , revised
and edited by Robert Campbell, London: John Murray, 1885, Vol. I, p.321.
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MMBERE, MARBTEN EWES, ®B¥ “AFEXL WKHE, A
IREERE “REZHS” TREEESIOBEAMKY. AL 6
A, E—MEBE, BA VTR L L AR A 0 SE R B,
ARSI ® i B EE . AFEX—XKE ‘", 2 “N
YRERE" . MRBA “HER” MEHR, EMNRSEEeHErEf
FIRERT®, RHGANIX EFMEEHAAR KRR, & “AFIE
X BB AR R, TR LT R R T BE A B BB AR
B.® HEEMEE, EXMEXE, SREARE, HEEER—T]
Bresdugh 2 Al EA TR

BT, fIGBER T QEEENWE) MEARE, FLE, BEL%
AEARE, RIFTEX —XATRHEFH TR RIT T HBORIE, KW
EAFZARE, WA BB, WEEE. BREAF. X&0,
REE BB fln, BRI T ARG “BREERENG
27 HIFEIR, MEHA T CEREET . MSLBOAME” MBS, B
WFERFAE, JFH, M T BAEN LR FFLURAO XERE,
MR BB E AT, HAEZ KR REEA EEVREEXR.

RE QREZKER) WERMERZTH, HE, FROKEZEEX

@ John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law , 5" ed. , revised
and edited by Robert Campbell, London: John Murray, 1885, Vol. I, p.215.

@ Ibid., p.218.

@ Ibid. , p.216.

® Z W Ibid., pp.91, 220 LAF,
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HEM T %07 W #F. SRV, #OFEERBEZNTILZ R
pig:

F—, BETAM %" WEXL, UFRBRABIOERAR,
THR S HEHRERAR, TRE R RIERAR. ERTT
MR, HRKE R X—HESH, WA “HRT WEE, e
WRETARER . XX FREXFHREERAET S, BT EHK.
HE, BEERKE, BET “BU17 R “BA” . #FERE “W
A" o HARSCHEAS AR B, AMIARAER B, “HI#R” T LR B
BB R AT H B X EAMTREU LRI “HREME" 0.9

BGT RSB XMEE. ik, REERKER, BKRE
“HEXS ST HREBMFTE. |EZ, BT SRR #R X L T — 3
M55 o BEAURAURI A LA B SE A LE , WA Z5T BN A L ¥ S 55 4F th L2,
ARXFBERBITE, EREEFE L, BB H UK L5
ME, BEERKEE, RARERSMBEBAARHEBHIMRIEN
FE S Q@ EXMEX L, BT RERY, RAUERMNERKR R
BB AR, R, XA CHR RS REN.©

R, JATATLAEH, BT #MRIERA RER . WRAGTA LA
AEREREERZUMET X2 BB ®, AmEKARLL “H
B ERIEER, B4, AMTRRERT LLIA 55 P B i s R LA A 4 Oy
AEH “EmmrE” W, AR “H8” FEREER. X, 4R
BTN, X teRmibd R LU a7, BAUH: B A ok R DA 1] 8 07

@ Z 4 H.L A. Hart, The Concept of Law, Oxford: Clarendon Press, 1961, p. 27,

@ John Austin, Lectures on Jurisprud, or the Philosophy of Positive Law, 5" ed. , revised
and edited by Robert Campbell, London: John Murray, 1885, Vol. I, pp. 100, 196.

@ Ibid. , p. 196.

BEF: RETH REEEE” | ou



