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Lesson One

(OB

Separation of Parties, Not Powers

Learning objectives

After learning the text and having done the exercises in this lesson, you will;

—familiarize with knowledge of the legal characteristics and the nature of separation of
parties rather than separation of powerts;

—acquire an appreciation of the vocabulary and grammar or syntax relevant to separa-
tion of powers and separation of parties in the constitutional setting;

—become aware of the information required in order to understand the separation of
parties in the US constitutionality ;

—cultivate the practical abilities to put to use the language in the specific context;

—be able to do some translation from Chinese to English and from English to Chinese.

\, v

Text i I

Separation of Parties, Not Powers

s Introduction

American political institutions were founded upon the Madisonian® assumption of vigorous,
self-sustaining political competition between the legislative and executive branches. Congress and
the President would check and balance® each other; officeholders would defend the distinct

interests of their distinct institutions, and ambition would counteract ambition.

@ James Madison, Jr. . S5 - F@A(1751—1836) , X EEFL B FX MBI EL R, B UL XE &4 (1809—
1817) AEEXMEAABEBEERAYR Y EEZIL" AR FEHANAUEENAER"., EXEERE . BH%E
SEMBEZREN TIE, MATHUL - RERBURAY -  ZAFNEERRERTEZSABBM(RATLAI
#YNT8 E )L, MEELRABBGSAREFE _KEXRS . RETEEHGENHE, Y ZERSHE MR
THhE. E1TIC ESMBEFRERENHZ, HFEEARFEEAWH ST A. HERHEAKSUMHRE, 2H
ESUMFEAY ANRNLA BEXAENHARE.,

@ check and balance: $%#5, W25 ¥, check and balance principle (4 &R ) R X E BB HEP - ENE
EH®E,
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To this day, the idea of building self-sustaining political competition into the structure of gov-
ernment is frequently portrayed as the unique genius of the U. S. Constitution and largely credited
for® the success of American democracy. Yet the truth is closer to the opposite. The success of A-
merican democracy overwhelmed the branch-based design of separation of powers® almost from the
outset, preempting the political dynamics that were supposed to provide each branch with a will of
its own. What the Framers® did not count on was the emergence of robust democratic competition,
in government and in the electorate. Political competition and cooperation along relatively stable
lines of policy and ideological disagreement quickly came to be channeled not through the branches
of government but rather through an institution the Framers could imagine only dimly but neverthe-
less despised®: political parties. Parties came to serve as the primary organizational vehicle for
mobilizing, motivating, and defining the terms of democratic political competition, creating alli-
ances among constituents and officeholders that cut across the boundaries between the branches
and undermined Madisonian assumptions of branch-based competition. Few aspects of the Foun-
ding generation’s political theory are now more clearly anachronistic® than their vision of legisla-
tive-executive separation of powers.

Nevertheless, few of the Framers’ ideas continue to be taken as literally or sanctified as deep-
ly by courts and constitutional scholars as the passages about interbranch relations® in Madison’s
Federalist 519, This Article re-envisions the law and theory of separation of powers by viewing it
through the lens of party competition. In particular, it points out that during periods—Ilike the
present—of cohesive and polarized® political parties, the degree and kind of competition between
the legislative and executive branches will vary significantly and may all but disappear, depending
on whether party control of the House, Senate, and presidency is divided or unified. The practical
distinction between party-divided and party-unified government thus rivals, and often dominates,
the constitutional distinction between the branches in predicting and explaining interbranch politi-
cal dynamics. Recognizing that these dynamics will shift from competitive when government is di-
vided to cooperative when it is unified calls into question basic assumptions of separation of pow-

ers, law and theory. More constructively, refocusing the separation of powers on parties casts nu-

@ be credited for; HZhFH A, I :He is credited with the invention (X~ 2B BAE#3h% ) . To credit (sb. ) with (an
amount /a quality) ,#E(FEEIBACGEABFAHRY CAR (R ERK: #E(RA)BRF(FEHEHE) . To credit success
to (sb. ) ,BRIETFRA

@ branch-based design of separation of powers; 3T EH A HHA BFH Ik EN NI,

@ Framers: ZEXPHEBRMBEE IJFE TN, JF B (Founding Fathers of the United States) ,

@ an institution the Framers could imagine only dimly but nevertheless despised : il & {17 IR B AHHMREBIH AR E
RAZH B,

® anachronistic : E4% i & 9, SR , A S BB M. WA anachronism: B UGG R , FEER; SHRAARXEHE
#) , I : Contemporary monarchy is an anachronism ( LB T AR A SH EHEY)

® interbranch relations: E X ZF¥PII2Z R HEEXE

@ Federalist S1: 18 {BRAEAXEIE 51 F, (BF AR HRBEI L) (B H E LR M) (Federalist Pa-
pers) , R 18 4 80 FRMU L ERREAH ERERLENABPFIEENEXEEREARTHENREXENE
BARESS B E, ILXEHFEERTAARZIGRRE, X/ 1788 £, HRERT AR, BLH(BIIPEA) (The
Federalist) , WHE BN EEERMEEBAFWZBEFRBERT T HTMERE, EHRXEREABREENHTRIRZ—.

® polarized : 4L B , B4R 5+ 4L R ; AR A , I : The public opinion has polarized on this issue{ 7F3X 4™ 0] 8 k2 A 4 & WL
Ewsaik) .



GG Lesson One Separation of Parties, Not Powers <9

merous aspects of constitutional structure, doctrine, and institutional design in a new and more re-

alistic light.
e Madison and the Mechanisms of Political Competition

According to the political theory of the Framers, “the great problem to be solved” was to de-
sign governance institutions® that would afford “practical security” against the excessive concen-
tration of political power. Constitutional provisions specifying limited domains of legitimate authori-
ty were of minimal utility, for, as Madison explained, “a mere demarcation on parchment of the
constitutional limits of the several departments is not a sufficient guard against those encroachments
which lead to a tyrannical concentration of all the powers of government in the same hands. ” The
solution to this great problem was, instead, to link the power-seeking motives of public officials to
the interests of their branches. By giving “those who administer each department the necessary
constitutional means and personal motives to resist encroachments of the others,” the Framers
hoped to create a system in which competition for power among the branches would constrain each
safely within its bounds. With multiple government departments pitted against each other® in a
competition for power, an invisible-hand dynamic might prevail in which “ambition would be made
to counteract ambition. ”

Madison’s vision of competitive branches balancing and checking one another has dominated
constitutional thought about the separation of powers through the present. Yet it has never been
clear exactly how the Madisonian machine was supposed to operate. Particularly puzzling is
Madison’s personification of political institutions, his hope that each branch might come to possess
“a will of its own. ” If branches of government pursued their own interests, and if these interests
were similar to the power-mongering interests® that the Framers attributed to individual political
actors, then branches might indeed compete with one another for power. But of course, govern-
ment institutions do not have wills or interests of their own; their behavior is a product of the wills
or interests that motivate the individual officials who compose them. Madison saw the need for a
linkage between “the interest of the man” and “the constitutional rights of the place,” but he nev-
er provided a mechanism by which the interests of actual public officials would be channeled into

maintaining the proper role for their respective branches.

@® governance institutions: I3 BB B 3R BHLE] . governance: G H , WG, R, B8, XW; 1 A, §HyE.
global governance( £ ¥R35# ) ; ownership structure and corporate governance performance( 24X %5 # 52 7] 15 BAHK % ) ; the com-
munity governance ( #L X {4 %8 ) ;collaboration game and governance of relation of governments( 4 11§25 5 AFBRIGHE) .

® pit against: fE3E S, FHE AL, M, The government leadership and rural social forces pitted against each other( H(Ji¥
¥8 54L& HBHEEXL); For many women, profession and family are pitted against one another on a high—stakes colli-
sion course (X iF B L tER i, RUMEEE - THRBREHELE LREHBEEN) .,

® power-mongering interests: fZBUH]H BF 18 , S L FIH BIF 28 , power-monger: AZEM N H , 330H
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From the modern perspective of consolidated democracy®, it is hard to see how such a mech-
anism would arise. Even assuming, with the founding generation, that officeholders are driven by
a “lust for self-aggrandizement,” the structure of democratic politics effectively channels those am-
bitions into a different set of activities that has nothing to do with aggrandizing their departments or
defending them against encroachments. Individual politicians gain and exercise power by winning
competitive elections and effectuating political or ideological goals. Neither of these objectives cor-
relates in any obvious way with the interests or power of branches of government as such.
Madison’s will-based theory of separation of powers would seem to require government officials who
care more about the intrinsic interests of their departments than their personal interests or the inter-
ests of the citizens they represent. Democratic politics is unlikely to generate such officials.

The founding generation’s assumptions about the workings of representative democracy® may
help account for Madison’s optimism. First, elections were not then conceived as the competitive
contests they soon became. Instead, they were understood and practiced largely as matters of ac-
clamation, focusing on personal qualities more than issues and interests and primarily serving to
ratify existing social and political hierarchies. George Washington’s® assumption of the presidency
is a paradigmatic example. Second, to the extent political issues were discussed, it was in the civ-
ic republican vocabulary of disinterested concern for the common good®, shunning explicit appeals
to interest. With large election districts for the House® and indirect election of the Senate and
President providing further insulation from the self-interested demands of constituents, it was possi-
ble to envision officeholders who would “refine and enlarge the public views” and whose “ wisdom
might best discern the true interest of their country.” In this kind of political, or apolitical,
world, it was possible to imagine that, once elected, officeholders would not be tempted by con-
stituent pressures and competing ideological or policy goals to sacrifice the constitutionally assigned
duties and powers of their branches—simply because constituent pressures and divergent interests
were kept to a minimum.

Less optimistically, the founding generation also had good reason to doubt whether representa-

tive democracy would work at all and, consequently, good reason to fear that government officials

@ Consolidated democracy : % — (¥ /) R EH . . — B AFHWARER AR SERGEHETUERZ . RA
ERFEXRIMNEELENHSESDNENIEENTRMS4E1E. (A democracy is considered “ consolidated” when it is the only
game in town. What this means is that a large majority of the countries’ population accepts the democratic institutions as legitimate
and thus they exist relatively unchallenged. However, this also means that there must be a strong democratic culture in place as
well. This means that, in general, the population believes in the basic tenets of democracy and panticipates in various aspects of
civil society. )

@ representative democracy: fRI R £, AREERFEBEFRANIHREER. RUHERET,. ARNRE
BAEEEREERARHINA L. 5EER 6 (direct democracy) #%f o

® George Washington: X E & A M4 (1789—1797) , A FHH W T XER YRS NREAFBEZNAGC, MBNRK
HREERL.

@ common good; 223/ L2 ; FEFRM L4 AIL M, i : law is an ordinance of reason for the common good ( 7 2
FPARFIBNIEERS)

® House: it &b #§ House of Representatives, [ 32 ) AR BUBE , e E L i UL BIBE 09 F B , b B2 9 BB (Senate) o
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would pursue interests entirely disconnected not just from those of their nominal constituents®, but
from the public good as well. Madison’s scheme for pitting competing branches against one another
may have been meant only as a fail-safe®, in case Antifederalist® fears of radical democratic fail-
ure came to pass. If one branch fell under the control of a would-be monarch or tyrannical cabal,
the other branches might previde a check by using their constitutional powers to block oppressive
measures or, as the founding generation vividly recalled from the English Civil War®, by leading
an opposing army to fight for control of the state. In the worst-case scenario, better to be ruled by
several warring tyrants than a single omnipotent one. For the Federalist Framers, however, this
kind of figurative and literal interbranch warfare was meant only as an “auxiliary precaution. ” The
“ primary control on the government” would be its “ dependence on the people,” which would link
the political self-interest of legislators to the interests of the voters who determined their profession-
al fates. If representative democracy worked as the Framers hoped, in other words, competition for
power among the branches would be replaced by competition for power among politicians and
groups of constituents.

In fact, this is just what happened; Madison’s design was eclipsed almost from the outset by
the emergence of robust democratic political competition. Rather than tying their ambitions to the
constitutional duties or power base of their departments, officials responded to the material incen-
tives of democratic politics in ways that now seem natural and inevitable; by forming incipient or-
ganizations that took sides on contested policy and ideological issues and by competing to marshal
support for their agendas. These efforts led inexorably, though haltingly, to the organization of en-
during parties that would facilitate alliances among groups of like-minded elected officials and po-
litically mobilized citizens on a national scale.

The idea of political parties, representing institutionalized divisions of interest, was famousiy
anathema to the Framers, as it had long been in Western political thought. Equating parties with
nefarious “factions,” the Framers had attempted to design a “ Constitution Against Parties. ” But
the futility of this effort quickly became apparent. By the end of the first Congress®, it had be-
come clear that political competition organized around issues and programs had the potential to di-

vide coalitions of officeholders and cut through the constitutional boundaries between the branches.

@ Constituents: adj. B &, EZRK(FHS) EHHEBEHN(SW) WL TS ( constituent council) ; n. BE
ABEEHFBIMAFBCHREN) R (EACHEMNEREHRABRHERFEAL TSP L EMIIMBEMNA
BA), %R,

@ fail-safe: n. EZIBHAMEEE; adj. AP B EN, M8 A HHER M BAMNERLHER; HE KB,

® Antifederalist: RBER E X H , RERE R, B 1642 £F 1651 FEXENLSBSRERZEREN—BAREMW
REBOEG 5 ; R E B EERZ N BAEE A (Puritan Revolution) , HAXMEEMBAIRKMWB=ELTEANE N, HH
e E A IR 1640 E/E N RIER BN FR.

@ English Civil War: 36 5 P & (1642—1651) , {1 #E The Civil War in Great Britain,

© AL R 5 % — W KB £ ( First Continental Congress) . #— W KB &I 1774 AE B HBE T EAF TR TF
¥R KBELSAS T ARBEAEELRNOME, 177584 8 90, ERALES5HRMRBEEEDEER
MHAXRBEREEEAR REFRRT 1716557 A4 B, KBS ELT(HIES).



e FHEFHRBE 00

The earliest efforts toward alliance formation were initiated by Treasury Secretary Alexander Hamil-
ton®, who in 1790 began to recruit members of Congress to forge a coalition in favor of his eco-
nomic development program. His leading congressional opponent, James Madison, joined with
Thomas Jefferson® to organize opposition. As the political battle in Congress intensified, both
sides recognized the need to cultivate public support. By the 1796 elections, Federalists and Re-
publicans® had coalesced into competing groupings, with party leaders controlling nominations
and, at least in some states, rudimentary party machinery organizing campaigns focused more on
issues and platforms than on the local stature of the candidates. When Congress convened in
1797, its members were clearly identified as Federalist or Republican and regularly voted along
those lines. The precursors of the modern political parties had taken root, planted by the very
Framers who had authored a Constitution against them.

To be sure, the early organizations, caucuses, and proto-parties were organized with regret
and regarded as temporary expediencies that would fade when the urgent need to defeat a treason-
ous enemy had passed—as they did, to some extent, after the collapse of the Federalist Party in-
augurated the “Era of Good Feelings. ” @ The Jacksonian period, however, brought lasting recogni-
tion and acceptance of a “party system” of democratic politics; an ongoing competition, as Profes-
sor Richard Hofstadter® later defined it, between stable, organized parties, alternating power and
control within shared acceptance of a constitutional framework. Acceptance of this idea has rightly
been called a “revolution in political structure that lies at the foundation of modernity. ”

At the very least, the rise of partisan politics worked a revolution in the American system of
separation of powers, radically realigning the incentives of politicians and officeholders. As an ini-
tial example, consider the role of parties in transforming the presidency into a genuinely independ-
ent counterweight to Congress. During the country’s first forty years or so, a chasm emerged be-

tween the predicted and actual effects of the constitutional design on the President’s capacity to

@ Treasury Secretary , 245 3 H W BB & , 736 E , MBI K N Treasury Chief,

Alexander Hamilton: YLLK - NH/RM(1757—1804) , REEMFETHZ—  FENREAZ — WELE EX
EME—IHERK, ZEBREHNENQRY EXESR VHEAT VAR L, SHEESEY., BREHAFTRIE
4, 2006 &£ WEREHEEMNBEMPP(KEER D EHEWREN 100 LAHES &

® Thomas Jefferson : JL I3 - A #(1743—1826) , HEHBUAK B HEX F¥ X HEF HFX . FZEXEHEAK.
BRAEEHRI RFPAHEEERIAZ— 1776 F EH - P LELYER - PYUFRNELY - EEZAHREANBEZRS
HER BETEE(BRIES). L AEEHETXEE - TEFA . F_ENIRANE=ZHELK. EEHRARKR
P, EBEERAEXT W, AEEFPHEESMENRMN, ELXEHTIEPHEMT —F. MBEERAXEHL
ERANMESGEZ — FEEE KENPHEFE.

® Federalists; B3B3 (Federalist Party af, Federal Party) B 7E 1792 4E 5] 1816 AR EEN — A LEHB K. AXEHH
HEMEFKEF LK - D /R (Alexander Hamilton) JR37 . BB R X E A 1801 FXRIMMBE . FHMBERREMN
BN, FTENIHRERAHEB LN - EHTREANRR. HESXNFIRERAR. BPEREXRER ML
HMBEMHE,

Republican; 3¢ #1 % ( Republican Party) , X % #{ % # % GOP(Grand Old Party, K4E5) , REH YA WM K EIREEZ
— B TRRIEE., 1856 EAIFLIR, MBI BEEERTRET 23 M, 0QF T HBIE 10 B K6 & ; 8 ABBE T
H29 X EBEA 18 R MEA, MR T 1854 45, S AT UNRNNURBET kOB RS, ERARK
B EAENER IR SETEN RS A EXNBER.

@ Era of Good Feelings: “FEEH A" , R X EH £ L~ Hpe A, X MR EEaBR - NP TREEKS
E(1817—1825),

® Richard Hofstadter: B - BRIEHE 4 (1916—1970) ,20 4 SO FRMEE AR ARD T HRERK,
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stand apart from Congress. The Framers had specifically rejected congressional appointment of the
President on the ground that making the President reliant on congressional support would deny him
the requisite independence. Yet after Washington’s presidency, party caucuses in Congress quick-
ly became the mechanism for identifying and selecting credible presidential candidates. The rise of
legislative parties as gatekeepers for the presidency, together with the expectation that elections
would often be decided in the House of Representatives ( as they were in two of the four open-seat
presidential elections from 1800 to 1824 ), meant that Congress played a major role in selecting the
President. As a result, the American government effectively operated for much of its first forty
years with a congressionally dominated fusion of legislative and executive powers. So much for
Madison’s prediction that separated powers would create checks and balances by joining “the inter-
est of the man” with “the constitutional righits of the place. ” The political interests of the man who
held the presidency, it turned out, had little to do with furthering some abstract conception of the
presidency’s proper role, but were instead rooted in the necessity of winning and keeping office.
Presidents maximized their political prospects not by creating an independent “will” for the execu-
tive branch or competing with Congress for power, but instead by acquiescing in congressionally
dominated government.

Not until the presidency of Andrew Jackson® did American government begin to resemble in
practice the Madisonian system of separation of powers that existed on paper. Jackson was the first
President to circumvent Congress by appealing directly to the people, claiming that his office em-
bodied the American people as a whole. His revolutionary use of the veto backed up this claim. ©
As a leading historian of the presidency puts it, for the first time the presidency “was thrust for-
ward as one of three equal departments of government, and to each and every of its powers was im-
parted new scope, new vitality. ”

The inauguration of the independent presidency under Jackson was made possible by two in-
stitutional changes, both emerging from the invention of political parties. First, Martin Van
Buren’s® creation of the mass-scale political party generated pressure for popular control over pres-

idential nominations, leading to the replacement of the congressional caucus system by national

@ Andrew Jackson: ZEE - KRB, REXEFELELSLH(1829—1837), HEBFERIMHAKR FRAFRZBEES
i REFUBREZ - AABRARTFHEMNEE. EERBBRE L, 19 HE =1+ FRE KR (Second Party Sys-
tem) P A BUORMRE . RABRBLAREANERKEEENXERSEWI0EEBEZ .

@ His revolutionary use of the veto backed up this claim . flt % dir pE 1 F BAA T AL LREX A ETK . Jackson FF4THE
HEAETRALEE EHRERGEERATRNZAREL HTUAREANENREAEF _BORNEBR, XEHT
HERNFEFRETEER MEHUESZRETHRMESHAN, XEEARIMTRPEELSENE N H ., (Jackson

vetoed more bills than all previous Presidents combined, Presidential Vetoes, including his famous veto of the Second Bank of the

United States, which was accompanied by the strongest stat t of the presidency’s independent role that had thus far been issued
in American history. Even the course of his vetoes reflected the increasing functional separation of the Presidency from Congress:
Jackson’s eazly vetoes were based on constitutional objections, traditionally a more widely accepted basis for exercise of the veto,
while his later ones rested on mere policy disagreement with Congress. )

® Martin Van Buren: BT - ##i8, REB /LA B (1833—1837) RE BB /LB (1837—1841) ., R XE
(MY EFF)EREESHENE L%, P AR, Bt 2H 2T HEHRRHAAE A RAM " A CNE" 2
. EREAERE - ARBEA DB T, 1837 FRU T AR, AMERBRTAR SN AR ELE, AEXRXE
NBRTHE-REFEH. ERAZFRMNE AARNEHRREF O, 1840 FMAEEMEN, BTRE - FF - 1B
BH, FRAMESWESE, HEBRK, BN KR, B3HK S,



O EBXEWMEBRE O

nominating conventions as of 1832. Second, the Democratic Party’s novel practice of running pres-
idential electors pledged in advance to vote for particular candidates undermined the electoral coll-
ege® by turning it into a mere tabulating device, one likely to yield a majority winner; this all but
eliminated the role of the House of Representatives in resolving presidential elections. Taken to-
gether, these two institutional changes wrested control of the presidency away from Congress by
forging an independent, popular electoral base for the President.

Thus, it took the mass-scale Democratic Party of Van Buren and Jackson to create the possi-
bility of Madisonian competition between Congress and the President that the original constitutional
design had promised but failed to deliver. For all of the Framers’ aversion to parties, credit for the
belated birth of genuinely separated powers must go to the mass political party—the embodiment of
the factionalized politics the Framers most loathed. One failure of constitutional design was correc-
ted, ironically, by another.

The correction, however, was neither permanent nor complete. Just as parties can create the
conditions necessary for interbranch competition to emerge, they can also submerge competition by
effectively reuniting the branches. As we elaborate below, if government officials are motivated
primarily by policy and partisan goals, then single-party control of multiple branches of government
will tend to create cross-branch cooperation among like-minded officeholders. Once again, parties
can—and often do—change the relationship between Congress and the President from competitive
to cooperative.

For present purposes, however, it is enough to see that from the outset of government under
the Constitution, practical politics undermined the Madisonian vision of rivalrous branches pitted
against one another in a competition for power. The emergence of a robust system of democratic
politics tied the power and political fortunes of government officials to issues and elections. This,
in tum, created a set of incentives that rendered these officials largely indifferent to the powers and
interests of the branches per se. In Madison’s terms, “the interests of the man” have become quite
disconnected from the interests of “the place. ”

Instead, the electoral and Rolicy interests of politicians have become intimately connected to
political parties. Since the early conflicts between Federalists and Republicans, politicians have
affiliated themselves with the party whose platform comes closest to their own policy preferences,
and parties, in turn, have exerted influence over members’ policy goals and their ability to achieve
them in office. The result has been a strong correlation between party affiliation and political be-
havior. Even the most casual observer of Washington politics understands that congressional oppo-
sition to a President’s initiatives and nominees will come predominantly, if not entirely, from mem-
bers of the opposite party.

To observe that the political interests of elected officials generally correlate more strongly with

party than with branch is not to assert that political interests perfectly track party affiliation. They
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