Volume 14

/ F I

SR
TR

al Property School

Peking Unive
Peking Unj

te for Internet Law

NN M AL TH) 2008—201048 5

§§§“ \) Ve \‘ v
VR

Internet Law Review

E4/5K F Hahzg

Chief Editors Zhang Ping and Singer Huang

R e 7K WAt

N@z” PEKING UNIVERSITY PRESS




5) t ’ﬁ]»‘%ﬁ“ﬂa&ﬁm
‘ d BRI

Peking University Intellectual Property School

/ EIp

Peking University Institute for Internet Law

A A CEBEM B A@ATY) 2008—20104E4K5 T

LR

Internet Law Review

Emi/ok F w2

Chief Editors Zhang Ping and Singer Huang

v i

* PEKING UNIVERSITY PRESS




EHEME B (CIP) ##E

W4 LR PFIE. 55 14 B/ 3P B AR 4. —dba Jb RS AL, 2012. 6
ISBN 978 -7 - 301 -20735 -2

I. DM I. Q% @F- M. OitENNE -BEHEARAEHELN - HFK -
hE V. ©D922.174

A 548 CIP U 4% (2012) 55 115439 5

# £: MEZBER(E14%)

EEFEE: %k ¥ BAE &R

KR WK

¥% ¥ 4 S, ISBN 978 -7 - 301 -20735 -2/D -+ 3123
WO & 4T dEEREE AR

H B JEE TR KRR 205 5 100871

™ fik: http://www. pup. cn

H, i5 . HBWUEE 62752015 RATHEE 62750672 I 62752027
HRRER 62754962

H F 1§ 8. law@ pup. pku. edu. cn

Bl R & demtELER)

Z H H.FEPE
730 ZHK x980 A 16 FFA&  19.75 BNk 387 FF
201246 A 1R 201246 A% 1 RETR

& #r:39.00 3¢

REFT , A EUEAFREHNZDEELZHBIRLETANA,
BRI E B85
B4 135 :010 - 62752024 R F{548 :fd@ pup. pku. edu. cn



B 8.

A

Zheng Shengli

&S

Zheng Chengsi

2 +
oy

ﬁ J

Wa Zhipan

RXXFRAEFREFRRAHK

Former Secretary-general of Peking University Intellectual Property School
AERFEFRER

Professor of Peking University Law School
PEAAHAFRPRERF I KR

Director and Professor of the Intellectual Property Center of Chinese

Academy of Social Sciences
ATXEFRFEAKK

Executive Vice President of Peking University
RFRFFFRHAR

Professor of Peking University Law School

FERES:

A4

Chan yeeyan Judy

B E

Zhou Hui

PATER:

P ]

Chan yeeyan Judy

& kF A2 #

Meng Zhaoping Cheng Yan

RE R

Zhang Jishuang



P % 3% 37 it

(SREERFRLEERSFEREBEAR) RBRAKFRNEFANSX, RRELER
MRERARASREHX" . R, FEEREAR(LHEMNE) WROFHERAE, E
AR TR RAEE, A d Tt F AR AN R E S B — K55
WENEREEEREX RN MBEBREAE(MBEFESFTH CAREZR)RAEH
BMUWZ A X TRRE TR HAE - RN SR FPSH KA L5k R &
“BRZAESEARZHMMERLS"F) WA MR LEEE, FUEBRRER
FH AR EMEEEERZEZ, LRAEHMBAMOFEFEE BB ERE
B, RARFRRFPCETHR, SHF MR NARRKE S BE, BT E
“RET AT

HRAR (BHEKEZ X R EERALR) MR %k R RS R RIIGE M,
ShE(MERE BA BEREFFS) LEXERZRNSRITOZ W, RIS,
BES LA SRR F X ROV =AM Em, ROTEM LB R #ln,%EKE
REBAREHGE IREA" RBEGHHFEARIE™ RE OFRAA, MREXAE (K
BAmELARMEXEZ) ERL T EEM LMRAm IR KRB SAREHA
EbrE R HERMAE R, B+ EBHR. MXETEELBEREANTRE,AH
FRMNEHMK, “BFBE"

BRI S 3E R PPIR ) 7 X BE 77 T A BT 4R 5Tk .

(M kmiti) — k4

002 ——



B
il
o
A

EPHE, FMEEERE HBRNEETEMRINBXE, ALE MAA KL,
XEHTHREZRAFRLEAMNXTENEE. LHF LAKACERLSBAEET,
MRBREZAR UEFHEAEUEX T ENRE  RNEEREEGE. FUBLA%E
EEAREREH EAEEELFTLINEARARBRINMERPERGE, EWILKH
EEBRETH - ROTEHEL— ML, BRIOIANEL —EARCKRE) .

XE—-H(MBERITER) BEQE B FHHE ML HFENSRE. XATE, B
FEE. RBEEEFARAATR T X -FHNHMIIE. MRERFEEREZRSE
X —FURTERER, AR LG RXERETWATR"T .

P - A0 i B B 5 A TTHESX A RIS BB, O ) B O 5 ) O R A DT AR
H TR

- *Bﬁjznﬁ

WFEHMTHENER GFREHTEMANBENAR, BRIV ERERIL2E
LERKH, AR EHNEHALBEL, ERFLHXXERETHEAZE,E
A A RESFBZEEFEAEER, RITH/RWL,

BIMNERZREFEXX ¥R . EARBESHSBENBERERRIN . BER
REMGABENERXEEEE. fARHARPEFETHRKENRAESHTSHE,
MR TETLERFERRE TEEN 0T H, TIPS E B BT X8 RALE
BREfoNEERNESRFE IHFFRERTRNERALRESHENR
B WKV ITIT B A W4 ok 2 () AT 5T IR AR B R A N 3 SR X A X E LA A BT
—FER (MEERFR)MERERRAEMNIERHN—ER  BERES HHA

» WEAZABER(NERRIFRIB-BHERFE, LT 2001 £ AAM, 20ES L(A%EE
BIFE)E—%.

i 001



I # 0% fiF it

Wit. EAEERNT, RELANMITHRRES BLH
— A

BREFIRIAEEA MRS M —BEFGER0—RE, TR RE e, il
SREAMXEE, U BB OERREE. FRMBNERASE, RETXE
A1

ERINMHLE ABENAREN S UEFME T ERE, U LRRE L
B RRFiE, BREMBEE LFE, AE AR EELXRENBTHREPEES
KR,

T 2E N R R R, X L SE R AR, X & LA TE B AR R B R RO, Bk
BRBRH—TMrd. B5ITEMERAEXRBRNEENCE AW EXNHEFE, &
R, X EAWMEHHHE R, N ERBRERIAHSERMEENTRT . 4107
El KRB RF RS A SEREMIIRE, RUEBRT R, SMMNEERBITIRHRE
REFFEE MBI TREHEENFREIR, WRMBIMI(EBEFAER) ARBFH—
REFRHOCHERHIE,

—REE

002
]



rEFIE

5514 BAE R CEBE P B @ D) (AT R AR @) 56 4—6 BRI LA, ik b
EBZESHME 1 BHARE, PR EEB S N KRS EEHIE" ¥R
BBS” M1 H1¥" . i@l 2004 &R T /5 21T 8 FFof 6] B9 & &, V. C B B B M 3k
S5AXBRMRAMAITER, BATC H T 8 %57 Hl, ZRBEIET , ERNENHE
EEBRAREHERT —RIIFARREASI ERMNERS AL BEROBRE, R
HAERBENBNETRETEHEFRAIEHBHITOBR

“EBTT R AANEE, ARG EREEEMEE” CENHEAT .
“3C AR EE” PR W R G BN B M AR E SRR TR 3Q
K", UELEHERBZBRB4LEZB 6 ERHYN EMHH "B, FWMEENE
BRERGETRBELYNERNERSARBRIARZENASMETREN, EE
REH B b g 48 AR E 4 4R — 4 P A A B R B SCEEHEAT RAER A, ik B BE (] A B ER
Wt 2 R, AT R A BT 25,

“DAFERMERNER" PHRAFIXETREAEMEFTRFIABELRPH
XERFRR, RPN ABERFOEREN —CAA T ABENRERE
BRI B R RANE Rl ) — R E S, ANERXRB KM/
A AF 2%, B R A E PR 7 B 1 OE F 28, B 7R AR BT 5T b B 7R RS 22 A S8 B
TEHEATHAAFARNBAQRFFEAEE S, "KRAGED)HRBESRENARF
Bk —XEAAN TFIAGENERRP AL ZRBRT ABBRY, [ 6E 5 &%
HATI AR 0 HX NG RRFHEE R ZUABRAMIEERFEEERAX
#. EX—BBREESIT  XERBRMKEE 1995 £/ A KT H R ABEL
BHAARP UREEBIE AR R KIES)HT T HHO T, SR b
BRUHTXTREMAGE LR LY RERMHELHL2B I “PARRM>LERA
P LAKE Toysmart RABRMANATH T MARBHHAS TR S OIOR, FH AL
ABTAABERM =B ERMNESZRE DAY HHER AR5 &

‘7 001



R332y

FMPE AL B 38 A BE R 7 L AR B LA

“EMHE TR XEITRT THERFEAERAYN - LEER
XA AWk EEE, SNHa2ERMeEEmREER, K2 EE A E K
et Frmel, BRRRRMAR. GE. BRRFEEBLEH LM ELEEERE
TERKED ERIWEFRIIRT —LRFUMPR, XL —-MHELEXT
51 K T 61, 38 TR LA O 0 A BB b L 2 T O B A BB AT BRI . SRR R P
RIEHRABRUAE X TERRBRFRUFTHERREAT TRNIT,ER
W THEXREENETHERNERNESTURBEASHRRFERENERR
BUBTAE R A, I LA O B il o A 17 18 2 AR 55 32 6 B 0 3L ) R AU A I %5 R
“TMHEA B R R T —— AR 8RR 25 IR A B D U A T A SR [ A B R R R A
BABEEAERNHRAMEBERZNHAMFOMERSEREENETERTIEH
FTar . o < B BTG SR U X35 4 ik 45 o 0l R AT O T I LA 2008 R E TR
ARAEBTEANEIR HERERFEPHHEXELHBEFREHNERR
B AFEERERA T M A AL O 8 IR IR U 4 5&E F 1, 753X 48 4 A i 2R Al B
B 2R M TN B RR LB, ,

“3CHATRAE " FHRFIXEL BT 2009 FHEE=RBHERE(36) &
RifE, B T LIS MR ARIT 36 Bl R MRS, IR X EREE A+
HRFLLREE, XEHEHOWATIARE . “HRFBONRFE T — B3
BASARME” — XS 36 MR R E S BUE B b, X AR IR T RAT T &
o “3GRFENBHM? — M 3G FEARKMEBLRG AR LL 2009 4 3C HAKREZE
HEERFHRB/EXRINTRBETFER, BITHARIREZ K F 5H AR
BPART R EERLR,

“ P 4 U XK R 40 7 P B AR B SCEE U R G ] R B EL K 5 R B R R T A
RHHHFE, EWERMN A, REARNERNE XEFERNAR S =R >, T
KEY AR R EL T I MAEHALRMERE, LA - #HARBFENG
BHMERROE EEAGMMMR ENAMEBRRNERELFRARENEART
B "B MR EREE" L2009 £6 A 26 AR BHFHES T ROXTHE
W Xk K 101 5% T B 3 8 R O R A, AT T R X I L 5% TR B R B A X SRR ) AR
FHRRRBE RN TREBUAMEEARNMOREZ . “ B AL KETH
KL FEPIE” UARE S A" (Second Life) PR Z RSB T AE M MAMNGE
oA E B, B AN AR TR O B R (R R AT DR U MRORR T B 6% T RE 4 IR R AR B T I
R REEAR RS, “RAPREREMYEUR XX BT ANEREESN R
ARE“F A" (Second Life) WXk A b ml , AL E N RS XAFXH, EE
B3 F 430 P A i X B P BT 61 1 AR 40 4 B9 R A 3Z B AT R AL (R

002
]



ES 233

“HERMEHRKEENEEER" PES TR KEETRMER S0 2010 FE
BB B R A e . M 2012 EE KRB R A N(EEZ)BITE
R BAEEEHELERREFNELRTANEARE  IFRRXNARERRREAT
AR, "B EREGRAENTE —ARARBE " S REEEHEERR
EHBEARRRMBEH#TT 2, FEITR T HRETEF BEX T ISP, ICP 5k & {12
BUABHEEER. “MERKTEENEAEEEARR " WEETONEEE
A AR S 1A 2 2] 4 T F T DB R B R % R AR ) BT X B

“BQARE"RFIXERFRBT /EE X 2010 4 11 A Bl 54 52 360 EF B K
B, “FERMRNFMALRA—RERE EFHSRERN" NG HORAITT
HAEREHMEETEFERGERXEHBBR, TS THBR . TR 360 & 8HTH
ZEMBG, TR THNEREMARERNOXR, "AEMTHOFARZERSK
ZHAH NEERHARBEHERNTHERSEFHMBTHRI I REEERR
BHAAEELRMY ST HOLENHBARTEE™ TS, Bt R ZWEELHE PN
BRI

“2ER BBS” WUR B\ R SCE X B M ik 1 5 4 S BUR £ A S B¢ TR RS R JT B i
AR B — RO R F 47 LA 2008 £ 10 AMBKREHEEADA
R FREREET AR HET T o, MM ERP AN IT I ER AT #
1 7 G 09 T 355 40 5 o7 T % 46 B0 R 38 4 380 B SEHE AL AT O, X R AT S B 3 B
Bo “FARBR B—R BN MFARFUAKREL 2T RA, TR EHF X
B X 3R 48 S R B0 A At B9 7S 0 0 8 30 B ST A R RV ALY , LA O 2 B 4 A7 AR S S
HUAMEBRMAHEROZE, “FEMEFIHEFT"MWLATIRREAFARUY
WEFLERNVARIT T REFLHREFELRBROE S, XEEFZHEE
FCCHMBET T HERERRE, EH UHHBNFERRE XM E P ILHRTRT R
MR FERHT TRITHR. “NMERFRUFRNBUREZAE—RD -
(RIFEEIFE 36 FZEM" XA T (RIFTHEL)F 36 ZMALEE X TM
HIAGF REBRNERERANE R W, 85023 TR MEFENRGERER
TR ERE R, “Google Bl HHRBF M BMMBRNAHT" EXN FRLERETHFE
HETEFTRIZEFENENRERNEH ST, XESSRERNEP X TS EME
FB MR E AR A R A B P xR 51 ES AR RN EE R R, s KA
BRIPEBURNMEA#GTTEENG, "W ERKGERAERE" N Q5
BHERREMREH#T TN, EARAT QQ SEN=ZERRHFERAIARM
ESEMM HEMAERERT B CHMEERE, “REBFHMZEKYRET "X
TREFHZEANBURERT THE , SENFELHFME MR ET LA AR
B A RERTP S, LR ENTANEEFHZEARBEETHNRF. “F

I—— 003



M % i i i

BARDLERRILERME"EREERAX NEARD LR —ERXBRS WA EHT
SH L EMEBMNERARTHBHTMERDERMATEMB A LENENRE
H

“HBIEENERNSHFEERE, B 2004 EUXK—HRFHNZRBAEHAHA
B R PR EE EAFTRAE R XNBRHHP RSO AETHTEHENE ]
TRMNEFENALY ZB MEHTIBIFR. FEFRPUZHNBREPRUTH
HEEAEE RSB —REZENEBSER) (AFHE - MERAML
) (BFHEEAEEET) (RMNOFIOE - MEFRNRESHE) (HRE
i - 20 1 P4 =5 1A B B0 AR AR I ) L CIBR - B AR S M 4D o

004 ‘\



51 4iE & B

—. —HBAE

L ERAINE SRXENEBERR S EEAS . XPRATHESRED,
EHBEATIRRAZN, AR R ZS
- IEXEI X 150 FF LA R B PR HERR
- XHERE R BIOUF AEE XK A, BW (0 ) , AR | i AR AT ] B R, TS
- RBIHE R BINT AFE , XEL, MR AR FERRBR, TH,

- MEMERINT AR, X ES MELHR AP, R
- BENEEIUF BEGMMAAES) AEE, CRE ,BE, HRE | R
B ROR, 5

7. M EBREERIT EE, XEL, M (SMNRES) BJa iR H .

8. BIFEARLHN  EEEWNREXEFEE  RERRIXESL, RAZXZ
XEmMES, XEZ, HIRE R R ARK, TG,

9. FIRZAER, B Y MERERXM AHE5; XEREAIS.

10. BURBMER“H N" 8“5 N—N",

1. WESBBZER RELZEME " EH8"FH,

12, FA—SCRPRE IR A BI85 e, &5 RS — W3 A, Bl
R, ECREE, R NRFARR AR AL, #E _KREHE-KIIAZME
AHMER WEAELZE R EEES, WETEN, TN,

13. fEENPARE L 008,758 — 5| Bt LB s 23 EE 5 )5 R
REE—FE HRAEMME"F,

14, S AFECE ERITM SR 5 ARG LAE  ERITM #3187,

15. 5IAGEHE, ZRAXRTURIIRAZHE; 5 R, BEZEMOER
EBIHE.

16. SIAFEGE F B X AR 1T 89 3CH, T 72 )RR SR 47 DA Al A
EHX A,

17. JRI EARFIRRA I B

[= NV I - SR FL S S ]

« ARUEEBE (DA E) TIER G, H7E B AR L TR .



=. S| ARG

1. FfE

REE (RESIL),HEHE R 2001 4%, 1T 101—102,

BWE| A, a0 (6 (e B B 51 AR 5T /) B, 365,

4w (6] 6 ] B BT 31 [ 0T« /] b o

bRl A R REE, RATEO, T 78—80,

NN HEEZFR(ERREFKFOECHE) , RIUKE IR 2003 £1],
W75,

2. B

HEMRERAR RGERBE)I1995 552 H, 5 12,

3. &K

REE CETFRERERANEEERA" B(ARERMRI2005 47 A 13 H,5H
5 Mo

4. 4

(RIEFHWK - KERAW (R EBHNERRE) , ZEIF, RANARKKRL
2003 R, | 1,

5. M L3R
G HEAREENEERRE”, (hup://www. chinalawedu. com/news/2004 _10/8/

1803452391. htm) ,2010 4 7 A 23 H&/G .

6. FRETH

FH“RITEERENEREMBIEXAE” RREE EH (RAELH)
(5% 29 %) , 38 tH AR4L 2004 44, | 206—207,

7. ¥ 63X

B AL B (F RIS S AR ), BB R AL AR 1957 5, | 115,



(PSRRI IER B 3

(REHERITFR)(UTHEHBRCGER)DE T ERERTEELSERIT. mBERE
R E M BRI EMABIRIITH F k!

G bR R FIA R EREMIL T RFERMERPOERE £, B USSR
MEXRBANFHLTLFERTY, ERRILKREAB A FEHC"ZFERELH, B
HFEE TEARSWZH, LHRAABAUALEL, BHEELELEM L, HAXIE
VA2 BRI 2 4% 30, 3 H R %5 B P Sh 3 5 R B 0 4 A TE 38 B B ke 2 4 338 [a) B
AMBEAEMHXE,

(FR)EHUESENERAR ZHERTHAECHEHER WEAT&T
BEE, XURLBATER . THEE ¥R BB BEHR ELE D . BAREEE,

— (R HEPFHBRAEER TN EFEHEFE,

TR R FRAEER, REERAKEMERMBERHER, XFIIHEE
BliE 2 BOER) X 5HEER B Z B R,

=\ RWERAETE(ER word X)) , LI FHR4 8 )5 B K 3£ E netlawrev@ pku.
edu.en; RIMABZE, FEEEM, BRRZHEFMIANRKBABHELEER, F
HiT4b B ;

R LR PR E LRE, I EE ST ESES AL
ARBRATE,

W, GES) ARIDZMEIMEERM. T KREAXREE, GEFR)RBHRA
BUEEEFRAEZAETE PIEREF BB E S R4 %% B8 i
MEHN, MEERAFRERT ERANAZBLRLT, EERRITEARE,

YER IR G, (PRI ) 4R BB 354 AU A2 FLEK W) 1 A vh> P 36 (www. pkunetlaw. en) & 7
ERMBE TR, MEEAFARR T LRI FERREAHRE,

. B—ERmEBZRE, FE—-ARCHEE, (NEEBTR)REBTIRSE
RMEBERR, UATHNSEHRTWE. RE—L7H, AHEMH,



A ABERER

58 15 B 2012 F 10 AHK. REFTE, RELSBAFANFEHTIER:

1. HEAER

HEMS5HLER

2. HMuAER

GRS WNEG, EEAR,TUREME RMEHESR RS, & mm s TEE.
Bk R B EEE S,

XEREFEMAAFARBBS BENE FRE0 BHAKELS,

poetl: 1R

(R sk RF#)BEL
ZO—=%4f



Call for Papers

Internet Law Review is a scholarly monographic series focused on the research of internet
laws. It is sponsored by School of Intellectual Property, Peking University, and Internet Law
Center of Peking University Law School, edited by Professor Zhang Ping, and published
twice a year.

We are now preparing for the forthcoming issue of the Review, Volume 15, and prospec-
tive authors with new ideas, comprehensive and sound research methods and theories, and
great creativity, are invited to submit your articles. Also, we strongly welcome excellent pa-
pers with high practicality and supported by detailed examples, and critical review papers to
comment and analyze typical cases in China and abroad.

Internet Law Review adheres to internet laws research, and is positioned to be open, mu-
tual, and efficient. Hence, some articles in the Review will be compiled in the electronic
form published on the website of the Internet Law Center, Peking University Law School. Au-
thors who intend to reserve the above right or other digital rights, are required to declare in
advance.

Manuscripts should now be submitted electronically (in Word) to netlawrev@ pku. edu.
cn, or typewritten and mailed to the Board of Editors. Manuscripts will not be returned to the
authors. Please keep copies for your own needs. Furthermore, your submitted papers should
have a title, an abstract, key words and corresponding English translation. Footnotes and
bibliographic citations should follow the rules of quotation; the author’s name, address, and
affiliation (if any) should appear on a separate cover page.

Last but not least, we would like to notify you that the turn around time of deliberating
your submitted papers and informing you of our decisions is about 2 months. Authors will be

paid as soon as your papers are accepted.

Address: Board of Editors, Internet Law Review, Room 5123, Law School, Peking U-
niversity
Post Code: 100871

E-mail; netlawrev@ pku. edu. cn
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