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= bR #A¥% (private international law) — i), 38 % & W J2 & 3C, B AR 24 38 7] 3 9
H bR EMERFRZMITEE KR EEABREURSPERTERRER
B ERRAEE. AERFEMAEEMEN LR, BENEBERPH— 1
ST EERE —FEFER, REEPR— TR 45X B bR AL i E
B, REFEEARIENERDE, BB URTERREREN EHEERET
ERAFRNERMEFE L ERERRASE,

§:3'9)] private international law

Private international law in general tends to organise social relationships between private
citizens or non-State organisations. Private international law is made up of mechanisms that
facilitate the settlement of international disputes between the same. It answers three questions:

1. Which country’s courts have jurisdiction in a dispute (i.e. conflicts of jurisdiction)?

2. Which country’s substantive law is to be applied by the court hearing the case (i.e. con-
flict of laws)?

3. Can the decision given by the court which declared that it had jurisdiction be recog-
nised and, if necessary, enforced in another Member State (i.e. mutual recognition and enforce-
ment of foreign judgments)?

All these rules aim at a better coordination between legal systems and do not generally
seek a particular result in a legal dispute. Private international law thus plays the part of a legal
marshalling yard. Practically speaking, in an international dispute, for example, between a
French tourist and an Italian hotel manager in Florence, the first question the Italian plaintiff
must answer is which country’s courts have international jurisdiction. It is likely that in this
case the courts of Florence would have jurisdiction. Once this has been determined, this court
will decide which law is applicable to the dispute. Here again it is likely that Italian law will
apply. It is only when this court has passed judgment that the problem of enforcement abroad
will arise. In other words, enforcement rules show how the Italian hotel manager can enforce
the judgement in France where the French tourist has assets. Up to recently, each Member

State had its own national rules of private international law that its courts applied without
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taking into consideration the fact that their decision could contradict a court decision already
rendered by a foreign court. It was therefore possible in an international dispute, depending on
which country’s court was chosen, that the solution to a case differed considerably. Technically

such dlvergenccs were the result of classical bilateral conflicts of law rules. @

(=) B ES LA

HIRRAENEZHREZ KN AMSERSTEARZ A BRAE" MEES
ENELZHFRZ H " (law of conflict of laws)

[B]) law of conflict of laws

The question to be asked by one concerned with conflict of laws is: “what law should be
applied to the case at hand?” The process by which a court determines what law to apply is
sometimes referred to as “characterization”, or “classification.” This determination must be
made in accordance with the law of the forum. A federal court in a case before it based on di-
versity of citizenship, for example, determines the conflict of law issue as if it were the highest
court in the state in which it is sitting.

Courts faced with a choice of law issue generally have two choices: A court can apply the
law of the forum (lex for))—which is usually the result when the question of what law to apply
is procedural, or the court can apply the law of the site of the transaction, or occurrence that
gave rise to the litigation in the first place (lex loc)—this is usually the controlling law selected
when the matter is substantive.

Federal courts play by different rules than state courts because federal jurisdiction is limit-
ed to what has been enumerated in the Constitution. The rules that federal courts must obey
regarding which laws to apply are extremely complex and are embodied in the Federal Rules of
Civil Procedure.

3 B K B Br #A 5 7R 4 7P R 35 (American conflict of laws) , 2 A f3k R H M,
HAEZER-ITBEAER, HEASMZE G EEWRIARTE KT EH
R, HL, REFEE M BRZ 0 58 b =M R AL iR E b2 6 3%
BHENERABEERINEE.

@ Eleanor Cashin Ritaine, Harmonising European Private International Law; A Replay of Hannibal’s
Crossing of the Ales? 34 Int’l J. Legal Info. 419, 420 (2006).
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[BX] American conflict of laws

American conflict of laws deals primarily with interstate conflicts. Unlike England which
has a single common law, here there are fifty possible variations of state law, to which may be
added possible conflicts between state and federal law. Thus the term Private International
Law, which prevails on the continent and has currency in England, seem inapposite for the

conflict of laws in this Country.®

RFEXENERBENAFAER  EFRRAEEAFZEK. TERF“ BN
/( theory of statutes) ., “ & 78 #f 2 ¥ ” (law of the conflict of laws) , “E B F &
(choice of laws) . “#FEH FA L " (foreign private law) | “ [E B & ¥ ” (international civil
law) % DSt , B EIE MR B BRI EREAEL , FEAEERE IR
EHEATE”  HARHAEH", XEARYHKE ARV AENERRBTH
B A 1 B B 26 R M AR R, BRI E BT R M B B R R AR WA R R R, R A
EEEMRMEERINMRERE, KB ACERRNEFAERIIENREEFER
& A A A

HETHRE LBE AR AR, TIRE R ITEERED— ¥R, BRAEHFR
FAYE" —17) , T AH S B 5 32 | 38 % A Private International Law, ‘

(=) Bfrfaikeg 2L

RE SCJR 18 7 R A8 BT B R B 2 ) 4 A R A T AR 4 S A 4 A R A R T DA 4B
K—-RHEYS5HMBEYXHN TR, 4 EFRADETE L, I ZE R E B4
FEREtE. BRAEEA - ITEIHERERT], SHAEEBITNARZARET
ERAEFABNMNRIFARPIPREE EERENRF LS, BrRERAXE
FFREFUALHEEEEEN B REFERXREFER, U RERHAH A
FPRAT B 5 R AL 9 0 ) BE Y A

Z ERREEXRUHINERERETHENX

(—) BRAEELPE“FH" BE
ERRAERBEAVNABZEEEZT IS SN ENERA LKA TS HF Y %

(problems and disputes having contacts with more than one sovereign) ,

@ Luther L. McDougal III, Robert L. Felix, Ralph U. Whitten, American Conflicts Law; Cases and
Materials, 4th ed. , LexisNexis, 2004, p.4.
@ BRAETESR:(WREK), LSRR 1999 417, % 36—38 T,
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[ ] problems and disputes having contacts with more than one sovereign

The private international law deals with problems and disputes having contacts with
more than one sovereign. One of the parites may be a nonresident of the forum; out-of-coun-
try property may be in dispute; or the underlying events may have occurred outside the forum.
Since international matter involves contacts with at least two different States and their respec-

tive legal systems, it is intuitive that they raise issues of conflicts of laws.

=] B A vk B % SR 7E B B 30 E A 7 A2 B9 85 4P B [E B (international ) [ 7 3
BRXR, WHIHRRRIRAREUSMOREMERERN —FEKR, KEEZEAE
o Fh v 2 2 55 L3 (J. H. C. Morris) L% 8 BRI W AP R, B4 53 E %k KIS
HABRARERO—FBRR . XFER T BB h T T 3R 50 A 1% 000 8L, 407 4h H 4
WHRBETER EERERNT N ML TEAKGFEASRERAN, EHR
B BHAEEREFEERR SAEEREEEEUSINEROREEEDLAE
FEX MA@ RERSARERE(ETRWHAT (FEARIEHEREEN)
T A I GRAT) DS 178 KME LR FRR B — 7 808 W7 4 F A RS
B CEFEAN SMEEAR R ER RS B U A 5 7 A R R E

HRRENALSEXANEEFELEAAIIERN AP IRERR ”
[BX] international

A business is international as opposed to purely domestic when it has contacts with more
than one State. These contacts typically result from the fact that some of the parties involved
are nationals of, or have their domicile or place of business in, different countries, but they
may tesult from any other element, foremost amongst which the currency in which the pay-

ment is to be made.®

(=) BREAEF RE"ORHELSL
FEVT I [ e FA T B RE SO, 1 22 Al e B9 — A (] A 2 O 4 BE 48 ] 40 R
B XIS AL ER A E AN EREERR, A

O ZR(EIEREL (EEMRE), FERREF, b E XSGR A R 1990 Fi7,5 1 71T,

@ HEEFRBEFHPIER" S RESEAERUIMEREEFRN KR, SLHEK
3 B B AL B A X R AT E M EFARD) , B B REER) GESRERR) 2003 £55 1 8,

@ See Luca G. Radicati Di Brozolo, International Payments and Conflicts of Laws, 48 Am. J. Comp. L.
307, 308 (2000).



