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1. Bank Guarantee

In international trade, on the one hand, the buyer wants to
be certain that the seller is in a position to honour his commitment
as offered or contracted. The former therefore makes it a condi-
tion that appropriate security be provided, On the other hand,
the seller must find a way to be secure of receiving payment if no
special security is provided for the payment. Such security may be
obtained through banks in the form of a guarantee. A bank guar-
antee is used as an instrument for securing performance or pay-
ment.

A bank guarantee is a written promise issued by a bank at
the request of its customer, undertaking to make payment to the
beneficiary within the limits of a stated sum of money in the event
of default by the principal. It may also be defined as the irrevoce-
ble obligation of a bank to pay a sum of money in the event of
non-performance of a contract by the principal.

At present, the use of bank guarantee is widespread and the
total volume has expanded dramatically. One may safely assume
that major transactions today don’t take off without some kind of
guarantee support. The growth is partly due to the fact that bank
guarantees can be employed to back up alk kinds of transactions,

both non-financial and financial transactions, and other financial

commitments.



In international trade, risk is becoming a factor of increasing
significance and concern. The traditional means of security such
as the accessory guarantee is cumbersome and disadvantageous to
the creditor because the guarantor can invoke every defence which
the principal debtor could raise, Banks are not very keen to act as
accessory guarantors as they may become involved in disputes be-
tween the parties to the underlying relationship. In order to avoid
these drawbacks practice invented the independent guarantee, is-
sued by reliabl and financially sound institutions such as banks.

The modern independent guarantee shares many of the char-
acteristics of documentary credits, notably the rule of inde-
pendence and the rule of strict compliance. Accordingly. if the
terms and conditions of the guarantee are met the bank must pay
and it cann’t invoke defences derived from the underlying con-
tract. Unlike documentary credit guarantees serve as a security
device: they assure financial compensation in the event of non-
performance by the principal debtor.

The structure of independent guarantees allows for different
payment mechanisms. A type of which has attracted the greatest
attention is the guarantee payable upon first demand. It entitles
the beneficiary to receive payment from the bank without any
proof or corroboration of the principal debtor /exporter’s default.
And further, the beneficiary is entitled to claim the full amount of
the guarantee without proof or specification of the size of his loss.
In its turn, the bank is not permitted to ask for any evidence or to
enquire into these matters. At any rate, any queries and doubts
on the part of the bank do not exonerate the bank from the obli-

gation to proceed to payment forthwith when the beneficiary
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demands so.

As it 1s so easy for the beneficiary to encash the guarantec,
first demand guarantees enable the beneficiary to put pressure on
the principal debtor to perform the contract to his complete satis-
faction. Banks tend to assert that they prefer o issue first de-
mand guarantees because their duty to ascertain compliance with
the conditions of payment can be discharged easily.

Independent guarantees are typically issued by banks. From
the viewpoint of the creditor guarantees furnished by entities oth-
er than a bank or insurance company are less safe, not only be-
cause their financial position could be uncertain, but also and es-
pecially because they are ordinarily commercially and financially
tied up with the principai debtor. This may cause these guaran-
tors to resist or frustrate the beneficiary’s demand for payment.
Creditors, therefore, nearly always insist on a guarantee issued

by a bank of proper standing.
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guarantee( geeron’ti: In. & vt.
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beneficiary Cbzeni' fifariln.
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bank guarantee
written promise
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non-performance
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independent guarantee e S7PEFI R

principal debtor EiF A
letter of guarantee 15 B
counter-guarantee I Z RS

Key Points EHRIET

(1)in the form of a guarantee Ll FE R,

X M guarantee (FHAF)ETE letter of guarantee (P %) , i 3E
—f & Y ERTHEGE. LS B AR R R ER K
—i% FEME Al LA IR A I R A B2 FE TFOER”.
X FpE B E BRI R U X FEEIN AR RIE&E, 2 —FF
B 4, 2E=E U E CME HRRIEMART IS
1% 3 — B BAR AR GURT , SR HEAT A ST ARG . R
“HETHESEREXTRE" . REATEWNS .  AREERHER
B, X AERCENEERT, G FIERLS RERAT T  HEEE
AR ERR M, XA Ok F R A AR LRI S, #
IREE T LR L A F B e an g A, VT WUR SR £ 3K AR
TE R — (S PR3, By — il R ARIE .

ERE—HREXHRERTRETR ZAUTHAYEH
ERMLIAZE :

B, R B L B — P T B RIEAR B B, O IR &
, 4,5 B HA 1 3K & U XX S BOT N STRER . B

“WE UNDERTAKE TO PAY USD X X X UPON OUR RE-

CEIPT OF YOUR WRITTEN CLAIM--";“WE GUARANTEE
THE PERFORMANCE BY THE APPLICANT OF THE SAID
CONTRACT UP TO BUT NOT EXCEEDING THE AMOUNT
OF USD X X X WHICH SHALL BE PAID TO THE BENEFI-
CIARY AGAINST ITS DECLARATION THAT THE
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APPLICANT HAS FAILED TO FULFILL ALL OF ITS CON-
TRACTUAL OBLIGATIONS eo+e» "% Tij i# f11 L) “BANK CON-
FIRMATION?” . “LETTER OF COMFORT”% i % /] 4% 4IF 3 %,
— B R B B2 B E U R B SR A B BT S A A
i, O REEIRE (18 E R —Fl LB R B9 AR IE ST I
THERFTAERETZH,
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(2)as an instrument for securing performance or payment

o1 4T3 F oL Aut Lol ]

~ performance or payment (B A T80 BISBITRE fkEtin
1R BRI #1347 R AE AT A A T 43 BB 7 B B OR F] B T B A FE
M. #i# (performance) AEHIES EHuRMELEM ERFE
(as default instrument which covers the risk of non-performance or
defective performance by a contractor) , Bl &4 HigA—FREBY
B, i A T TR 5 & B 3 (A v B AT X R A
‘ﬁﬁﬁ?f%;ﬁ%‘(payment)9Wﬁ%ﬁm§(mﬁﬁﬁﬁf?& (as
secure mechanism fot payment of the contract amount) , B, HER
RE B AR ZETH a8 X4 B AR R T X AR
2R AKERFNENEFSE.

(3)accessory guarantee MRS REH
FfF 15 M B 14 4% B (accessory guarantee), BB &SR —AH

4, Ep AR B R 2 ) M TE T R AE L BT 9 4 R
7



fb. K& A . K K The “accessory guarantee” is an agreement
attached to the commercial contract and its legal eifect exists,
changes and vanishes along with the existence, change and vanish
of the commercial contract), FEMJEHFRI T MiTRHEE Y
{TERF AR, Bl 2 B g A JEE fTak et R A 3 RE. #EE
REERREES FBEABERY. A TFXHREREFEERRT
SR EMESFSFAHEEMYEEALEFHRFRNETRILHH
gy 2 o, B B, SRR AR H A B Y EERR TR 2

(1independent guarantee Hard R

JfF ¥ 1 7. 47 88 (independent guarantee) 2B EHF S
T, (B X AR TR & F AT, R R B BRI Ea
3 % (The “independent guarantee” is issued on the basis of the
commercial contract, but does not exist by attaching to it. It is a
law document with independent legal effect), EMARRW T8
ﬁkgﬁii‘_ﬂ%'—‘ﬁﬂﬁﬁ'ﬁﬁﬁ»Eﬂ%%ﬁ}\?&{%lﬁﬁ?ﬁﬂﬁﬂ%
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REXHRR LE %%%m*ﬁﬁﬁﬁﬂﬁ*ﬂ%ﬁﬁ%&
I . "(Guarantees by their nature are separate transactlom from the
contract(s) or tender condltlons on “which they may be based, and
(Guarantors are in no way concert_led with or bound by such contract
(s), or tender condirions, despite the inclusibn of 4 reference to
them in the Guarantee. The duty of a Gua‘mnt;)r-d%der a Guarantee
is to pay the sum or sums therein stated on the presentation of a
written demand for payment and other documents specified in the
Guarantee which appear on their face to be in accordance with the
terms of the Guarantee. )
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