AL

EFIATERHRIE B

FKEE-E

PN S o
SOUTHEAST UNIVERSITY PRESS




RV EFRTERIA TR H )38
IKEE &
7R FE K2 WAt

. F'ﬁ;i .




BB Y E (CIP) #i#E

N EEAEIFARTFPER / IVKEE. —Fa
R RF AL, 2018.12
ISBN 978-7-5641-8194-9

I. Q- T. O M. ORFIFIL - FILFERF -
T - E V. @ D925.118.04

v [ A P B 0E CIP BEAZ 7 (2018 ) 2 291886 5

R VFA TR EER

= # o IKE

HARAAT : ARr R HRRF:

o hE - BEERETTUEHE 25 HBYE : 210096
R A

™ Hik : http : //www.seupress.com
2 2ESH RS

B Rl s R
A< ;700 mm x 1000 mm 1/16
Bl 5K . 125

¥ .28 FF

MR YK ;20184 12 A%E 1 [

El YK : 2018 4F 12 A% 1 REDK
4+ 5 .ISBN 978-7-5641-8194-9
E A 48.00 70

At E A R R, 7 EE S BN R, BiE : 025-83791830



W R

FEVA B BRAEURIATR I P S T, BIZE VRARR AP AL B VA S48 RTERBUR A
S HABGHEAT 350 A5 F S AATE F S0 Bk SRR B, LIS BRI
A B MREAEZ R BTN ZIES . ARAREERATRF  E A L
EIE R GEE AR EE Y A EFER =M AR AR EETRARE
FF P HE B LA FARF SIFARF X (FASH A SIS ) B
EE oo BE AR A AR RS R B, R A E AR I JRin
R VRIATR T S ARG N R R MR R SRR E, R R/ 5 R A
RETE, AN E BB BANTE, SRR BEETFATRRF + HEH R
BRI R S AL, T ZE X AR B RO R EFER . Rk aE AR
[l , FEAERERE SR S5 o X REBRFE RN Y 30 AR PR B S L A R4k
AT B LR AR BRSBTS AR AR R, BN B8 R A IR BRAEVRIA
FRFF i B PRBE o XA FREBERUR M3 AR S RAUREE . TR IRA S
RTVRAREF 0B FES00K  FIRE MR AL SE B P A FEVRIR AR 7 & I E
INEBRRTEOL . (BT S A7 AR WA — B Y AS 5 R,
BV BRAEVRA TR P Hhod FHAE IR E AR IT SN ARG B MBI AYIA R, Bk
(OES CRIR T PV PR ANk N TR Bt 2 Y0k 78 - S YE R e R EE L ON
EEOUIEATTR#ET SR E RRARAF, AR BRI 2R ARV
FBFFHET  RE B VRATR Y K EVRARF NBFARRF A RVRARF (A
VRATR P B RIARR A, 0 505 R AR R VA TR B

KGR VRin SRR JEVA TR B R Bl AR R AR



§ RAEEREIRN R PEIE A

Abstract

The application of non-litigation legal theories to litigation procedure refers to
the activities conducted in litigation process adopting such legal doctrines of non-
litigation as doctrine of ex officio, inquisitorial justice, written forms, hearing in private
session, simplification and easiness, and doctrine of discretion to achieve the goals
of simple swift judgment, and fitting of purposes and anticipation. The application
of non-litigation legal theories to litigation procedure can be divided into such three
modes as application through legislation, application via discretion of judges and
optional application by litigants. It is established on the basis of the examination and
reflection on the distinguishing of litigation and non-litigation affairs and the dualism
of application of non-litigation legal doctrines, which is the embodiment of procedural
legal doctrine of cross application. The application of non-litigation legal theories
to litigation is the need to be met for the category diversification of civil litigations
and also the requirement of simplified and quick resolution of lawsuits; furthermore
it is also favorable for the making of purpose-fitting and prospective judgments.
The criterions and basis for the application of non-litigation theories to litigation
are featured by a great variety, which shall be selected and implemented according
to the differences of case patterns. There are different combinations of application
of non-litigation legal doctrines which indicate degrees to the extent between the
strong and the weak. It means the recognition of the individuality and diversification
of procedural guarantees for the litigants. In order to prevent the individuality of
procedural guarantees from injuring the procedural subjectivity of litigants, it is
necessary to limit the application of non-litigation theories to litigation. The limit is the
basic procedural rights of the litigants which is also interpreted as the right of access
to justice of the litigants as for the civil procedure. Explorations of applying non-
litigation theories to litigation have also been in progress in our national civil judicature
reform and relevant enactments. Generally speaking, such questions as neglecting of

procedure, singleness of contents, and absence of the anticipation of litigants remain



Abstract

in existence. It is necessary for our nation to apply non-litigation theories to litigation
although we need to overcome many obstacles. The substance of these problems is
the excessiveness of the court power and weakness of the rights of the litigant. The
development of application of non-litigation theories to litigation in our country shall
take regulation of judges’ power as the breakthrough point. The concrete measures
shall include consummation of relative legislations, guarantee of procedural optional
rights of litigants, due exercise of judge's interpretation right, publicity of discretion
and improving of the qualification of judges. The application of non-litigation legal
theories to litigation should advance in different judicial procedures which include
general judicial procedure, family judicial procedure, small claims judicial procedure,
company judicial procedure and public interest judicial procedure etc.

Key words: non-litigation treatment of litigation affairs; legal doctrines of non-

litigation; procedural optional rights; procedural guarantees
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