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Abstract

Taking historic events such as the French Revolution and the Napoleon cod-
ification movement as the watershed, the development of the French legal
system of commercial arbitration has undergone a long and tortuous road. Now,
the French legal system of international commercial arbitration is one of the most
influential in the world. At the dawn of the 1980s ( 1980 and 1981), France
launched a reform of its arbitration law, which was translated into a wave of
modernization of national arbitration laws across the world. Thirty years later,
France decided to review its arbitration law in 2011. The 2011 French
Arbitration Law maintained the dualistic style of legislation and the text has be-
come easier to understand. By focusing on the 2011 French Arbitration Law,
particularly the essentially important clauses in it and the relevant judicial
cases, this report conducts a comprehensive study of the French legal system of
international commercial arbitration in terms of the arbitration agreement, the
arbitral tribunal, the arbitration proceedings and the arbitral awards. Regarding
the arbitration agreement, not only is its validity independent of that of the sub-
stantive contract, but its applicable law is also independent of any national
laws. Furthermore, the conditions for the application of arbitration agreement to
non—signatories are loosely set. Regarding the arbitral tribunal, the concept of
“juge d’appui” which was borrowed from Swiss law and has been widely used in
judicial practice, is for the first time introduced into the legislation. Juge
d’appui is mainly designed to assist in the matters regarding the arbitral tribu-
nal. It can claim universal competence when there is a risk of “denial of
justice”. Regarding the arbitration proceedings, the legislation confirms the

principle of “bonne foi” and the principle of “diligence” , but it does not make
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clear whether the principle of confidentiality applies to the international commer-
ical arbitration. Regarding the arbitral awards, the legislation stipulates that par-
ties can waive the recourse to setting—aside procedures by mutual consent. At the
same time, delocalization of international arbitral awards in terms of its recogni-
tion and enforcement remains “case law” , absent confirmation from the legisla-
tion. With respect to the state immunity from enforcement of arbitral awards, the
recently promulgated *“Sapin Il law” will make the enforcement of sovereign
properties more and more difficult. All in all, what makes the French legal sys-
tem of international commercial arbitration so different and so special is that
each apsect of the system carries the notion of autonomy to a certain ex-
tent. Autonomy is the key to understanding the French legal system of interna-
tional commercial arbitration, and also serves as the inner force for its future

development.
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