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Abstract

Germanic law is undoubtedly one of three important historical
sources of western law besides Roman law and Canon law. In the Barbarian
kingdoms, the tribal law (the /leges barbarian) was sometimes set down in
writing, from the period of the invasions of Germanic people and the fall of
the Roman Empire to the disintegration of the Charlemagne Empire in ninth
century and the Norman conquest of Britain in eleventh century. That was
the main source of Germanic law.

The Visigothic kingdom was the first Barbarian kingdom in the
territory of the Roman Empire. The law of the Visigoths had essential
values and distinct characters, among which rare immemorial customs were
to be founded. While, the main two codes, the Euric code and the 1isigothic
code, obviously embodied the trail of Roman law. In addition, the Romani
remained subject to vulgar Roman law, namely the Alaric Breviary in the
Visigothic kingdom.

In the Burgundian kingdom, the Romani remained subject to vulgar
Roman law, the Lex Romana Burgundionum, and the Burgundians to the law
of their own tribe, the Lex Burgundionum. The conflict between Romani and
Germanis were subject to the law of Germanic law. The Lex Burgundionum

was one of the greatest /eges barbarian and even remained its force in
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Abstract

Burgundians after the fall of Burgundian kingdom. Meanwhile, the Lex
Burgundionum reflected the merge of Germanic law and Roman law.

The Rothair’s Edict was the first code of the Lombard kingdom. The
distinct structure and the enumerative articles were main characters of it
Moreover, neither Roman law nor Cannon law had much impact on the
Rothair’s Edict. Another important law of the Lombard kingdom that should
be mentioned was the Laws of Liutprand. The main value of the legislative
history of the Lombard kingdom is the continuity of the legislation. During
the process, the kings enriched the law in order to meet the various demands
of the society.

The Frankish kingdom, the most powerful Germanic kingdom,
promulgated some famous codes; The best known is Lex Salica, the law of
The Salian Franks dates back probably to the reign of Clovis. After that
there were different versions, including the Pactus Legis Salicae and Lex Salica
Karolina. Another important code must be mentioned is the Lex Ribuaria, the
law of Ribuarian Franks. It was influenced by Pactus Legis Salicae, meanwhile,
it had its own characters. In addition, Charlemagne played a key role in the
legislative history of the Frankish Empire.

In Britain, those Anglo-Saxon kings also promulgated a series of*statutes’
(domes), which were nothing but the collections of the edicts of the kings. In
contrast to other compilations, these English versions showed a distinctive
direction from the beginning,

Most of the early kings of Germanic kingdoms were military leaders.
The succession of the throne was a mixture of the election in form and
the hereditary in nature. In the later period of the Germanic kingdoms, this
character was showed more and more clearly. Meanwhile, the Pope began to
intervene in the succession of the throne. In addition, the antrustiones of
the kings became the consultants and the officials of the Curia regis because
of their intimate relations with the kings, even the major domus took the
dominate positions in the Curia regis. The Germanic kingdoms were divided

to some shires and hundreds where there were local leaders and moots
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with complex functions, but they were not autonomous areas. With the
strengthening of the lords’ power, the institutions of the Germanic kingdoms
were in the course of feudalization in the late period of the Empires.

The status hierarchy of the Germanic people was very complex. In
general, people were divided into three classes: freemen, slaves and the middle
classes. Inside the three classes, they could be re-divided into different classes.
On one hand, it remained some customs; on the other hand, it also showed
the changes of different classes in the process of social transition. The lords
and the vassals appeared in the late period of the Germanic kingdoms. That
was the feudalization of the social estate of Germanic people.

The mundium was supreme in Germanic families. Everybody in the
families, whether paternal or maternal, had its own legal position due to
certain principles. The relationships of the families wete relatively fixed and
unbreakable. The marriage had two steps: the betrothal and the nuptial.
The dowry was very important in Germanic marriage. The morning-gift
was one of the distinct characters in Germanic marriage. These were two
important parts of the wife’s estates. In Germanic marriage, the principle of
one husband and one wife was dominant, which emphasized the obligation
of the loyalty of the spouses. The marriage among certain different classes
was forbidden, especially for the marriage between freemen and slavers.
Divorce was permitted in most of the Germanic kingdoms, but the divorce
by simple mutual agreement was rare. As far as the matrimonial property was
concerned, the separate property regimes prevailed in Germanic marriage,
while in fact, the husband controlled the matrimonial property. Another
character was that the families and the relatives were very important in the
judicial affairs.

Thete were many debates on land law of the Germanic people: the best
known was whether theMark based on the communal land proprietary did
exist. There were some articles in terms of the principle of public land, forest
and grassland in some statutes. However, it’s hard to say that it is completely

the same as the Mark in the period of the early Germanic kingdoms. In some
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Germanic kingdoms, there were some articles of the rent and the sale of the
sors in order to protect them. The royal demesne was the economic pillar of
the Germanic kingdoms. In the later period of the Germanic Empires, the
feudalization of the land systems appeared step by step.

In Germanic law, the chattels were rather the seisin protected by law
than the real property. The recourse of chattels was the most important
feature in Germanic law. Its application was differentiated by a voluntary
or an involuntary loss of possession. The principle of ‘Hand must Warrant
Hand’ and the process of ‘following the trail’ for finding the criminals and
the stolen goods were created at that time. Meanwhile, Germanic law had
its own features on sales, donation, lease, bail and pledge of the chattels.
However, generally speaking, Germanic law was not a complete legal regime
in terms of chattels.

The law of inheritance of Germanic people that were of huge differences
among the Germanic tribes was rather the accumulation of the customs due
to the special reasons than the consequence of the legislations based on the
rational rules. Testamentary succession and inherit in subrogation appeared in
some Germanic kingdoms at that time.

In Germanic law, there was no difference between crime and tort. They
were so called offence, which were commonly homicide, personal jury, as well
as theft. The punishments of the offence were mainly based on the objective
principle, meanwhile, partly on the subjective principle. Compensation in
case of offence was widely used, and sometimes the peace money was also
required. Blood feud was no longer the main solution of the disputes, but it
still existed and was limited in certain scopes. Outlawry was one of the special
punishments in Germanic law. The man who was an outlaw would lose the
whole rights and would not be protected by law.

In Germanic kingdoms, there were no special so-called courts and
judges in charge of the litigation. The judges had to deal with the military
and administrative affairs besides litigation. They are judges and officials at

the same time. Generally, only the wise man might become the judge, which
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was called “the finder of law”. In Frankish Empire, the Charlemagne Reform
made the trial systems more simple and fixed by creating the position of
schoffen. In Germanic law, the distinction drawn between civil procedure and
criminal procedure did not exist, nor did the appeal. The litigation process
embodied a strong feature of formalism. The parties played key roles in
the process of summons, quoting and hearing in the beginning, while the
courts took this position in the procedure of the inquisition later. Generally,
the defendant was liable of quoting. There were many different kinds of
evidence, including witness, confession, and document. But the special
evidence included oath, compurgator, ordeal, and judicial duel.

In the Middle Ages, though Germanic law differed widely in various
kingdoms, they were rooted on the same tradition in terms of origin,
language, religion, culture, etc. Therefore, they were much in common,
especially on values and spirits. Generally, the structure of the Barbarian
Codes was confused and concrete. Meanwhile, the process and the proprieties
wete particularly emphasized. The conditionality of the communities had
great impact on the exercise of rights and obligations. Germanic law adopted
the principal that an individual remains subject to the law of his own origin.
In addition, Christianity gradually had a great influence upon Germanic law.
Meanwhile, the Roman law had a great impact on it in terms of principals
and systems. Therefore, Germanic law had a feature of compatibility. In fact,
Germanic law did not become a perfect legal system even by the collapse of
the Germanic empires. But it could not be denied that Germanic law played
a great role in western legal history, because we can find out the trail of
Germanic law from the law of the later new European regimes, from local
law and royal law in the Middle Ages, and even from the legal culture of

Common law and Civil law.
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