H
=
H

—
=]

f

CITIC PUBLISHING HOUSE

Al

(James Brook )

i

(] B - HhER/ &

. — U oS ||
Z o | o | | ,_
1 B WU B ARS8

B

;’i—%iﬂ% ESVES) iR

Sales and Leases

EXAMPLESEXPLANATIONS




' géjg%* 3 =051 5 et 25

Sales and Leases

B =h

(James Brook )

SHTINY XA

o ialliy,

BoE M KR i

CITIC PUBLISHING HOUSE




BHERKER (CIP) HiE

EEE5HSE. ROSHEN (X) HERE —ROA —dLR. PEHRL, 20037
HZ R Sales and Leases:Examples and Explanations
ISBN 7-80073-820-5

[.% 0. % M OXE-BE-HR-2E-LEXOHF-BE-HR-2@A-EX V. D971.239.9
U E AR A E B CIPREER F (2003) 0532875

This volume of Sales and Leases:Examples and Explanations, by James Brook, is an English Reprint Edition meant solely for
publication in the country of China, published and sold by CITIC PUBLISHING HOUSE, by permission of ASPEN
PUBLISHERS, INC., New York, New York, U.S.A_, the owner of all rights to publish and sell same.

443 iy {5 AR AL 5 Aspen Publishers, Inc & E R, KREHEBEFA, &H0ETHRSAEULH T LIERNRDE,

IXEHE: ROISHEN

MAIMAI YU ZULIN ANLI YU JIEXI

¥ & (14BN -AHER

BIERE: 5k F

Hd)ﬁﬂiﬁ: HRE I ARAL (o mIREK AR K DR A BRI E A KBS WS 100600)
2 W& PERERITARALA

& B E: BT RALEDRI

F o A&: 787mmx 1092mm  1/16 El ¥ 365 £ #. 730TE
B % 20035%7 AR Bl e 200347 A S 1KELR
FHLER: 01-2003-4039

# B ISBN 7-80073-820-5/D - 90

2 fir: 88.005C

RRARERE - MELB 5
ABAAEYE, BT, BF. LA, HLFLE 0 FER, REAL: 010-85322521
E-mail:sales@citicpub.com 010-85322529



2 F

2%

MAMRHHHAKRPRELFRBHIA T —MFHEENR—— BB
W SR AA R SR, WA AR ERR L, HELASHRRRRL. Fiktai
CH DB A RN — 2R R SHITILES, S BRI BE TRk, BREAUE X FiE
ESAHPEN, AR RHERENATE X, C— B TRMEEMEHM BRIV EAR,
BREFT N, XEE MRS L6 RATEN R LHRRBIMRA . XL25 5/MIRAIAE
EAERERIEA R P EHRAL R X EREE B EERR T X4,

HEMEAE20014F1H2H TR (ETIES SFERABH % TERSHARENE TENL)
higt: CRERN AT SRR EGNIER, AR ST EQE AN E AR ESINEIT AL
A IRE Y. MEHEARMAYEDHA | FEERES L, UENENKREMAWTORFHEH
CH . ERETL, FEETS, IR =FN, IMNEHERRA BTN %-10%, BRE
FHERIMEIR ARG T, TR RTINS . R, 236, 7

FUERBE R, REEERFTIRE, ¥ IMELEREEARORNEEZLY, KERERE
BB BEXEAN S FZ 2.

B EEEHERBOER, PERRMSIHERRAE S, B E RSN &K,
MEBATF, KIS g8 S E 22 B SRS R EM, DA B RN T R i
HilRE, RHERESFZF ZAERWEERR RERHE, BRERAY SHE, KRl mEER
HEMEES

R HE H AR T i JE 32 E ASPEN Hi AR 2N &) H AR AR 136 38 [ 2 e 0 L O R I 8k 2 bt B
MEHF¥PSEN, EEYUAEALRNALHE, HPLAZHRERANARELGIFLAER, HE
B+ FIRERFENER, MZREREANRID, HEIEMELEROIAT, ENERBETRIAE.
R, AR, @R, k. Mg, iEFESEZEER, URIEBHER N5
T EEGENEAN,

8/ s CIPLE JEba e e g ROk
PRBARKEHEE ( Emanuel Law Outlines ) E£EMBH . BRE%EE S K¥FEEEZRAM ER
REHEAN, BRETHEERENBEEAR. EENEELMRFRHH, HESE.
MAERE, BEHRARY, MEARE, AR5 PEEUHEEHNHEFRRHE T YLAfTHEE
LRAITS . MERSTRNES, WEEE, BERFODTTHEEREREE, W 5%%E %
IR ZE LT, HE AT S, ‘
E6I 584 ( Examples and Explanations ) HEXEBR . BEELKRMNBIZRE, XEAEF



ZAWBH . M7, MK TRV, 22 7T XEBRRATHWER, SEHR, XRHELH
RBAEA, TERTJLRMER DR 2R, A TRFVBFRN, ROHBEEA Y S AIE
PIREMIE, HRBHIRR. ZARRELEELARGHEH. BAaTREHT RERS
EEMESSHE, MANERBRAEME ISR, ZABUERAIDINESER T XE N
HALREE, THEHRENS T X EAENEE, BOBRRNES, FRAMCHMEN, HiE
eI — A A MR R, BB, R, RiIGIEH. ZKARELOMAZAE
FXFS5ER. BEFE, FTEM#ESIC.

ROIBIERT (Casebook Series ) F# T EE LN ERIER, BEIXERBNARYE
A$, XEELMREH . BEERFNEERLRRAXEHM, FEFERMEATHERE
MEE. ZABFHEMYNEERE, HPREEFAFEEH LB, BhHRRONE S
o, BIEEL, REMMEE, ELARAKREE. AMUEEEREEBEAES, A4 LEBY
KR RRR OB E] . PR R A RSO AR YER, 3R AR B4 2 0 2 B R &
FRIEERR, AEBERATHMRNETSEH, ZEABRSERI T 2 EELH T L EHIH
FRHENFR, UERHBIEAS¥ A, RAGTBIERWEEFE, FRE 2L RN85
Wite RMBERFEANE THEEEENN, MHERBERA RS, RENBES KA
MRBEEE, MREFAEBES . BREMTORREEGEES, EEE%,. ABRNAEL
WREGHT M RBIF I i, BRIFPUE BT — KRR B, BB EHRTEAFREE, HiE
M ENRRERL, FABEERENST TN, HEHFLE.,

ROIEE ( Casenote Legal Briefs ) £ EE L= T 4ERM R ML EEM NRERSRY . HhK
BERHEMEXEM PO ROIBENRRER ., ZABAERREE, KHEW, 2082, &
FEARINBS . BEITS. REEIMESER,

Britzsh, PEHR RN ER RS BT REEESEEE S MM ENA,

REEBUAGE S HEEAOERME, SRNEIEIRE, MERR N E RS
RIL RN RN, DRBEFHOMAST; 2RNEESERERE T EEERRIEY
W, RAXBRROEY:, BEFENZEBE, BEENHERENKEES,

ML EE, RENERERFLHZREEANEW, REMNEFERER U8, HE%%
BL, SEME¥HAPEERLEANE, EEBFFEMFRNFELAENEAHEE, REL
A LRAEREFRE, MHARGEF R LS BME, 7EH 554 00005 MR S g
DT ERHEAE, BEENEREFE B MEES WEBHOHER, REXEiEET
fEE BT FREIME B, FRERA, BEHME, BAECHEIWKT, BHE2ERE
BERLREHTEES, FIRMERITMSE SR RO . B BRELEE S

WERHNE, BOHRERNEEEM, FPREAMRS L &K, RITAARSER
BAEE —HCROEE, 1HEE EIPH, “BUDN 4 BN BRITEES NSRS R,
WAVRE R E B .

BRAF,



SALES
AND LEASES

Examples and Explanations



About Aspen Publishers

Aspen Publishers, headquartered in New York City, is a leading information
provider for attorneys, business professionals, and law students. Written by
preeminent authorities, our products consist of analytical and practical infor-
mation covering both U.S. and international topics. We publish in the full
range of formats, including updated manuals, books, periodicals, CDs, and
online products.

Our proprietary content is complemented by 2,500 legal databases, con-
taining over 11 million documents, available through our Loislaw division.
Aspen Publishers also offers a wide range of topical legal and business data-
bases linked to Loislaw’s primary material. Our mission is to provide accurate,
timely, and authoritative content in easily accessible formats, supported by
unmatched customer care.

To order any Aspen Publishers title, go to www.aspenpublishers.com or call
1-800-638-8437.

To reinstate your manual update service, call 1-800-638-8437.

For more information on Loistaw products, go to www.loislaw.com or call
1-800-364-2512.

For Customer Care issues, email CustomerCare@aspenpublishers.com; call
1-800-234-1660; or fax 1-800-901-9075.

Aspen Publishers
A Wolters Kluwer Company




For Isabelle



Preface

I start with a simple assumption. You come to this book because for one
reason or another you want to learn the basic law relating to sales and leases of
goods as such transactions are governed by Articles 2 and 2A of the Uniform
Commercial Code. You may be trying to pick this up on your own, but more
likely you are in a course—either a course devoted distinctly to these topics
or a more expansive survey course in Commercial Law that will necessarily
devote a great deal of time to them. The book may have been assigned or
recommended as additional reading by the professor teaching the course, or
you may have come upon it on your own as means of review. Whatever the
circumstances, I hope this book is of help. If it is, it will not be simply because
you bought it or even because of the considerable energy I put into writing
it, but because of the time, energy, and the thought you put into using it.
Here are a few basic points you should understand from the outset if you are
to make the best use of what I have written and what you have bought.

®  Thisis not a review text. You may find it helpful to think of it as a kind of
workbook, giving you an organized way of working through the various
sections, definitions, concepts and controversies that make up the mod-
ern law of sale and lease of goods as rendered in Articles 2 and 2A of
the Uniform Commercial Code.

*  This volume is not a substitute for your own copy of the Uniform Com-
mercial Code (including Official Comments). I will be quoting snippets
of the Code from time to time. At other points I may simply suggest
that you “recall the rule of §2-607(1)” or “look to §1-201(10).” What
you have here should not distract you, however, from the fundamental
proposition that the law you are learning is found in, not merely sug-
gested by or illustrated through, the exact language of the Code as it
has been enacted into law in the several states. I assume throughout that
as you work through the material you will always have at your side and
at the ready the primary text for the study of sale and lease of goods,
the Code itself.

*  The general organization and sequence of chapters follows what is a fairly
standard order in which the various topics are taken up in courses on
Sales. You should certainly start with Chapter 1 and move on from there.
If this book has been assigned or recommended by your professor you
will of course follow his or her instructions as to which chapters to look
to when and even as to which Examples to do and which to leave for
another day. If you are working through the book on your own and
trying to coordinate it with your course, you should be able to determine
fairly easily which chapters to take up just by the chapter headings, but
if you are having any trouble finding where to turn there is help available
by Topic in the Index and a Table showing which U.C.C. sections are
dealt with, both at the back of the book.
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e Each chapter is structured in the same way: an introductory text, a set
of Examples for you to ponder, followed finally by my own Explanations
of the questions asked and issues raised by the Examples. It is very impor-
tant that you appreciate that the introductory text does not purport to
outline or give a full account of the chapter’s topic. This is not the type
of book where you are given all the law up front and then asked to apply
the rules and principles to the questions that follow. The law you are
going to have to apply is to be found in the Uniform Commercial Code
which you have right there with you. In some chapters the introductory
text can be very brief. In others it goes on for a while. But in any event
the introductory text is meant only to set the stage; its purpose is to put
you on the best possible course for learning through the Examples. In
other words if you aren’t prepared to go through the Examples thor-
oughly on your own—if not writing down a carefully constructed answer
to each one then at least jotting down an idea or two on how you see
the situation and how you expect the Code would deal with it—then
there’s really not much point in your starting the chapter to begin with.

One final note on the Examples: It will not surprise you if when you get
to my analysis in the Explanations you find I cannot always offer a simple yes
or no in many cases. I am, after all, a law professor and this subject, like any
other you have already studied, has its unresolvable questions, places where
the statute seems to be of little or no help, and “subtle” difficulties. On the
other hand, don’t think just because this is the study of law that the answer
to even the most simple question must necessarily be open to argument or
subject to competing analyses. Sometimes, perhaps most of the time, a ques-
ton can and should be answered in a word or two, directly and without any
hedging. If the answer is “Yes,” you should say “Yes.” If “No,” say “No.”
Beyond that, of course, you should go on to say why—citing the Code, chap-
ter and verse—you respond as you do. I always give my students in Commer-
cial Transactions courses some rules of thumb to follow, which are in general
good advice when dealing with this material, in writing their examination
answers:

e  Where an answer is given or suggested by a specific section of the Code,
make reference to that section.

e Where a particular subsection is relevant, cite the subsection.

e  Where a particular word or phrase in the section or subsection is of im-
portance to your answer, identify exactly what that word or phrase is.

®  Where an Official Comment answers—or seems to answer—the ques-
tion, refer to it, reporting as you do whether you have any qualms or
questions about the position taken in the Comment.

*  Where the answer appears to be dictated by a single fact or a set of facts,
make clear what facts those are.
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If, as will sometimes be the case, the answer has to be “that depends,” say
on what you see the outcome depending. If you need to know other facts to
better analyze the situation, say whom you would ask and what you would
want to know. If the answer seems to depend on how a court would interpret
a particular provision or how it would settle a seeming conflict between two
provisions, what are the various possible interpretations or resolutions? What
argues for one resolution over the other?

As I have said, I hope and expect this book will be helpful. If at the same
time you find it stimulating and even mildly entertaining, then so much the
better.

James Brook
January 2003
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Introduction

People have been buying and selling stuff for a long time, and so it should
come as no surprise that the law governing such activity has a long and varied
history. In this book we will be concerned with the rules governing buying,
selling, and leasing of goods as they now stand with each of the states’ adop-
tion of Articles 2 and 2A of the Uniform Commercial Code (with the notable
exception of Louisiana, whose legal system, derived from the French civil Law
and not the British common law tradition, has not enacted Article 2). A bit
of history, however, will help to put our studies into perspective.

For our purposes, we pick up the story of the sale of goods in medieval
England. By the 1300s and 1400s, the system of common law courts acting
in the name of the King had already taken shape and their far-reaching powers
had been recognized. Disputes involving sales of goods, however, would for
the most part not have found their way into this national court system. Such
disputes were the province of a separate set, or really a set of sets, of more
narrowly focused courts operating at the local level. Such courts were usually
to be found in one of the principal market towns or occurring in conjunction
with the regional trading fairs that were held on a regular basis at various
places in England. Such courts became the specialists in dealing with disagree-
ments between merchants, applying a set of rules that came to be thought
of as to some degree a coherent body of rules and principles comprising the
law merchant or mercantile law.

It was only later, during the seventeenth century, that the national system
of common law courts began to expand its competence and jurisdiction to
include commercial disputes. Eventually the common law of sales, which often
but not always adopted the reasoning and results of the mercantile law, re-
placed the older system. Eventually, the distinct set of mercantile courts died
out.

So what we characterize as the modern common law of sales is a relatively
recent phenomenon. It was only in the middle of the 1800s that there ap-
peared the first general treatises attempting to set out a systematic view of
the common law as it related to the purchase and sale of goods. At the very
same time, however, one of the grandest features of the common law—its
very commonality, the supposed uniformity and predictability that it offered
to the country as a whole—was being sorely tested in the United States of
America, which is after all one big patchwork quilt of common law jurisdic-
tions. No doubt each of the states (again, with the exception of Louisiana)
applied what it saw as the principles of the common law of sales to purchase-
and-sale transactions. Similarly, each state applied common law principles to
other areas of commercial life. The problem, however, was that as each state’s
common law jurisprudence in a given field of commercial endeavor was ad-
vanced, refined, and further explicated by a steady stream of decisions, it was
perhaps inevitable that there would develop a growing disparity among the
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common law renderings of the several states. So, in the United States, lawyers
(and, not incidentally, ordinary folks going about their daily business) had
to become acquainted with, or at least acknowledge that they were subject
to different variants of the same common law principles in each of the states.

In many fields of law the steadily increasing divergence, both stylistic
and substantive, in the common law renderings of the states was troubling,
and not just in a theoretical sense; it made life more difficult. It was perhaps
in the arena of commercial endeavor that this lack of uniformity and predict-
ability was felt most keenly. As more and more individuals and firms reached
out to enter into contracts and do business in places farther and farther from
their home base, it became increasingly apparent that the lack of uniformity
of basic commercial law was more than a minor nuisance.

Throughout the nineteenth century pressure was building for a change
and some way out of this predicament. One response was the advancement
of what is referred to as the “uniform law movement,” which also tapped
into the growing sentiment in favor of a codification or statutory treatment
of difficult areas of the law. At the end of the last century a group was formed
by the name of the National Conference of Commissioners on Uniform State
Laws (or more succinctly, the “Uniform Law Commission,” or NCCUSL).
The Uniform Law Commission, a kind of quasi-government group, is made
up of representatives of each of the states. These representatives are chosen
by different methods in different states, usually by the governor acting alone
or in conjunction with the state legislature. The Commission itself can make
no law. Its role is to investigate, argue over, and eventually formulate and
adopt recommended legislation—the “Official Versions” of its recommended
Uniform Acts are then forwarded to each of the states for consideration. The
fate of any of the recommended Uniform Acts is up to the legislative processes
in each of the states. The idea—and it’s a wonderful one when it works—is
that if each and every one of the states adopts the suggested legislation, and
adopts it in exactly the Official Version form, then blessed uniformity and
predictability has been achieved. You, I, and everyone else for that matter
will have no trouble knowing the applicable rules in each of the many jurisdic-
tions, since we will have the benefit of knowing we are working with the
identical statutory law no matter where the problem arises or which state’s
law is to be applied.

Among the earliest of the Uniform, Acts was the Uniform Sales Act,
drafted for the Uniform Law Commissioners by the eminent Professor Sam-
uel Williston of Harvard. Promulgated in 1906 and later amended in 1922,
the Uniform Sales Act was eventually adopted in more than 30 states. By the
late 1930s and into the 1940s the feeling began to grow, however, that this
Uniform Sales Act, along with several other Uniform Acts covering other
aspects of commercial law, were in need of revision and updating. Teamed
up by this time with the American Law Institute (whose work you are no
doubt familiar with in connection with the various Restatements of common
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law topics), the Uniform Law Commissioners determined that the various
pieces of recommended uniform commercial legislation would be reconfig-
ured into a single Uniform Commercial Code. The Uniform Commercial Code
(UCC) would bring together, in substantially revised form, a number of pre-
vious uniform acts as well as some topics not previously subjected to the
uniform law approach.. The noted Professor Karl Llewellyn of Columbia Uni-
versity was appointed Chief Reporter (a kind of editor-in-chief) of the project.

The history of the drafting and redrafting, politicking, name-calling, and
eventual set of compromises that led up to the adoption of the Uniform Com-
mercial Code in its 1962 Official Version is a story unto itself. Suffice it to
say that by 1968, this Official Version of the Code had been adopted essen-
tially intact by 49 states, the District of Columbia, and the Virgin Islands.
Guam came aboard in 1977. Article 2 of this Uniform Commercial Code was
the successor of the Uniform Sales Act, dealing with the purchase and sale
of goods.

Article 2 of the UCC has stood the test of time fairly well. Unlike most
of the other articles, which have by this time been amended or completely
revised at least once, the version of Article 2 with which we work today is
basically that drafted in the 1950s and enacted by the states in the 1960s.
The one significant change in the Code that we will have to deal with (begin-
ning in Chapter 2) is the creation of a new and distinct Article 2A, dealing
with the lease of goods, which made its way into the Official Version of the
UCC in 1990 and was quickly adopted by the states. It is only fair to warn
the student of sales and leases, however, that a wholesale revision of Article
2 is probably forthcoming.

In 1988 the bodies responsible for the upkeep of the Code, NCCUSL,
and the ALI, appointed a study commission, the primary recommendation
of which was that Article 2 was in need of revision. A drafting committec
was appointed in 1991 to undertake the project and has been hard at work
ever since.

The process has not been the smoothest. While the successive tentative
drafts produced by this committee cleared up many problems with the present
version of Article 2, other problems and controversies emerged. The original
drafting committee, finding its ambitious proposal rejected (or perhaps
merely misunderstood) to a large degree by the powers-that-be, felt honor-
bound to resign. A new drafting committec was appointed to its place and
given a much more modest change. Some changes now contemplated in the
language and substance of Article 2 seem fairly certain to make their way into
any eventual revision if, that is, one can be agreed to. Other changes, small
and not so small (at least to those arguing over them) are yet to be fully
resolved. I have tried to deal with this situation with what I have termed
“Revision Previews.” Set off in boxes, generally at the end of each chaprer,
they give at least some indication of what the anticipated Revised Version
of Article 2 will look like and how it will deal with some distinct issues of
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consequence. You may find these of interest and will certainly want to look
at them if you are studying with a professor who makes reference to “the
revision” of Article 2.

The Revision Previews in this edition are based on the draft of a Revised
Article 2 produced for, and actually given final approval by, the Annual Meet-
ing of NCCUSL held in the late summer of 2002. It is the most recent draft
we have at hand. Be advised, however, that even though this draft has gained
the approval of one of the sponsors of the Uniform Commercial Code, it has
not, as of this writing, been considered (and certainly not approved) by the
other. The ALI has yet to render a decision on this most recent draft. If—
a big if, at least at this point, and not just some technicality—the ALI does
approve this draft with no modifications, then it would indeed become a part
of the Official Version of the UCC and become the Revised Article 2 which
we have all been waiting for, now for almost 15 years.

It is important to remember, however, that even if a Revised Article 2
has been adopted by both NCCUSL and the ALI at some point, say as of
the time you are reading this, it will still not be the law of any jurisdiction
just because it has been approved for inclusion in the Official Version of the
Uniform Commercial Code promulgated and endorsed by these two august
bodies. The real test of any revision of this or any article of the UCC is
whether it is adopted by the states, and ideally all of the states, after some
reasonable period of time. There exists doubts in the minds of many as to
whether any, much less all or even a significant majority of the state legisla-
tures will rush to adopt any new version of Article 2 even under the greatest
prodding to action by the revision’s sponsors. In short, any “Revised Article
27 is now a work-in-progress, and seems likely to remain so for some time
into the future. How the revision enterprise will eventually play itself out
when all is said and done only the boldest mind would try to predict. I am
not of such a mind.



A Note on Article 1

The National Conference of Commissioners on Uniform State Laws and the
American Law Institute formally adopted a revised version of Article 1 of the
Uniform Commercial Code in 2001. This Revised Article 1 is now therefore,
by the sponsors’ decree, part of the Official Version of the UCC. As of this
date, however, it has not been adopted to replace what we will forevermore
call the Original Article 1 in any state. (To be fair, the revision has been
adopted in the Virgin Islands.) I have for that reason chosen to continue
citing to the Original Article 1 in this edition. This version of the article
should be available to you in any copy of the Code you might be studying
from—either at the very front just before Article 2 or elsewhere if the editors
of the particular statutory supplement have chosen to put Revised Article 1
in the front and move the original to an appendix.

A simple rule: To figure out which version of Article 1 you have before
you at any given moment, just look at §1-102. If it is titled Scope of Article
you are looking at the Revised Article 1. If that section purports to be about
the Purposes of the article, then what you’ve got is the Original Article 1,
the version that has been part of the Code since its introduction in the 1960s
and the version that is still on the books in all states, at least for the moment.

If you are studying with a professor who is “using” the Revised Article
1, this should not cause you any real difficulty. For all practical purposes, the
parts of Article 1 we make use of in this volume are in substance the same
in both versions; only the numbering has been slightly changed to confuse
the innocent. While I will be citing to the Original Article 1 (as will all the
cases and earlier authorities you may be reading), you should be able to find
the parallel cite in the Revised Article 1 with little difficulty just by browsing
through the table of contents to that new version.
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