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Preface to the Third Edition

The basic theory and structure of this book are described in the preface
to the first edition. The five goals or purposes of the first edition are un-
changed, and the pedagogical theory is unchanged. Thave kept everything
that worked.

There were significant organizational improvements in the second edition,
and I have retained that edition’s structure with only a little tweaking. [ have
moved qualified immunities from Chapter 10 to Chapter 4, and inserted one
new daily unit, on restitution and contract, in Chapter 6. The book now con-
tains 64 daily units of 15 to 20 pages each; these units are more fully described
in the Teacher’s Manual and in the preface to the second edition.

The principal changes in this edition are a thorough updating within
each unit. [ keep learning new things; this edition may have more infor-
mation than its predecessors. Some units have been completely rewrit-
ten; some appear little changed; most have been revised to some extent
in between these two extremes. In each unit, however much or little
changed, I have cast a wide net for interesting and important new devel-
opments.

In some chapters, updating required reorganization. I have reorganized
the structural injunction material in Chapter 3, reflecting important new
cases and doctrinal change at the Supreme Court. I have imposed a man-
ageable structure on the flood of decisions about immunity and retroac-
tivity in Chapter 4. | have reorganized much of the restitution material in
Chapter 6, reflecting new scholarship, my own rethinking, and the ongo-
ing work on the Restatement (Third) of Restitution and Unjust Enrichment.
Therc are smaller examples within individual units.

The most basic material is changed least, because the most basic princi-
ples change most slowly, and because 1 have tried to avoid the fallacy of be-
lieving that a recent example is necessarily better than a carefully selected
older example. Even so, there are 23 new principal cases, and [ believe that
each is a clear improvement over the case it replaces. Some of these new

XXVl



XXVIII

Preface to the Thind Edition

cases represent important doctrinal developments; some are simply better
illustrations or better teaching vehicles than the cases they replace.

As in earlier editions, [ have deleted citations and footnotes, and corrected
obvious typographical errors, without notation. I have also generally stan-
dardized citation form inside cases and excerpts, and I have substituted full
citations in places where the court used a short form referring back to an
earlier citation that has been deleted. All other substitutions are indicated
by brackets, and all other omissions are indicated by ellipses.

Douglas Laycock
April 2002



Preface to the Second Edition

The basic overview of this book is in the preface to the first edition. The
five goals or purposes of the first edition are unchanged. The basic orga-
nizational structure is unchanged. The pedagogical theory is unchanged.
The book has served my own teaching purposes, and the response of other
teachers and of students has been gratifying. [ have not eliminated things
that worked.

Yet I think the book is much improved. The basic organizational struc-
ture now extends to the whole book. Part II of the first edition has been in-
tegrated into the basic structure from Part I, so the book is no longer divided
into two parts. The new edition is much more focused than the old; expe-
rience has given me a more confident sense of what are the central points
and of what can be omitted. Organization within chapters is stronger, and
better labeled with subheadings. The cases are more finely edited; the notes
contain more information.

Modern word-processing enabled me to work with a much clearer sense
of length, so that units of material are uniformly fifteen to twenty pages
long. These units are designed to be taught in a single day on the follow-
ing assumption: that class discussion will focus on the most important
points, usually using the principal cases or problems, and that much of the
informational content in the notes will not be discussed in class. Instruc-
tors who want more depth and less breadth can easily teach two units a
week instead of three, or one unit every two days. The Teachers’ Manual
will contain more information about these units.

The case selection has been improved by the simple technique of keep-
ing the best and replacing the rest. Seventy-four principal cases are retained
from the first edition; thirty-seven new cases have been added. Some of the
new cases are authoritative statements of new developments; some are il-
lustrative of recent trends; some are simply better teaching vehicles than
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the cases they replace. Many of the cases dropped from the first edition are
now used as illustrations in the notes.

Aside from the integration of the old part II, the most important con-
ceptual revisions are in Chapters 4, 7, and 8. Chapter 4 has been gener-
alized from a chapter about the irreparable injury rule to a chapter about
all the reasons for choosing among different remedies. Chapter 7, on puni-
tive remedies, and part B of Chapter 8, on attorneys’ fees, incorporate the
outpouring of new law on those issues from the Supreme Court of the
United States.

As in the first edition, I have deleted citations and footnotes, and cor-
rected obvious typographical errors, without notation. I have also gener-
ally standardized citation form inside cases and excerpts, and I have
substituted full citations in places where the court used a short form re-
ferring back to an earlier citation that has been deleted. All other substi-
tutions are indicated by brackets, and all other omissions are indicated by
ellipses.

There are repeated citations to two new books in the field, each of which
appeared in two versions. Some explanation here will simplify citation
later. Dan Dobbs’s treatise is now in its second edition and is an indis-
pensable reference work. In this book, all citations to that treatise are to
the full three-volume edition, Dan B. Dobbs, Law of Remedies (West Prac-
titioner Series, 2d ed. 1993). There is also a one-volume abridgement, Dan
B. Dobbs, Law of Remedies (West Hornbook Series, 2d ed. 1993).

All citations to my own book are to the book version, Douglas Laycock,
The Death of the Irreparable Injury Rule (Oxford University Press 1991).
This also appeared in an abridged version, Douglas Laycock, The Death
of the Irreparable Injury Rule, 103 Harv. L. Rev. 687 (1990). This project
attempts to restate the law for choosing among alternative remedies; in the
course of documenting the proposed restatement, the book version col-
lects more than fourteen hundred cases illustrating the full range of uses
to which injunctions have been put in modern American law. The insights
of that book are integrated into Chapter 4 of this one, alongside a more
traditional account of the irreparable injury rule.

Douglas Laycock
March 1994
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Why Another Casebook?

This didn't start out to be a casebook. I put together some materials to
supplement another casebook, and they just kept growing. It gradually be-
came apparent to me that the things that I wanted to do with my course
couldn’t be done with any of the other books on remedies. This book is
designed to let me and other teachers so inclined do those things. Some
features of this book appear in some other books, but I think its combina-
tion of features is unique. That is the only reason I would bring a new book
to market.

Most important, the book reflects my belief that a course in remedies
should not be a series of appendices to the substantive curriculum. It con-
tains no chapters on remedies for particular wrongs or particular kinds of
injury. Such chapters are important, but their place is in the substantive
courses to which they pertain. This book attempts to explore general prin-
ciples about the law of remedies that cut across substantive fields and that
will be useful to a student or lawyer encountering a remedies problem in
any substantive context.

Second, the book tries to integrate the study of public and private law
remedies. Public law has spawned dramatic remedial innovations during
the last generation, and no course should ignore them. But public law
remedies are built on traditional private law remedies. If we study public
law remedies alone, we tear them from their roots and from a set of prin-
ciples that can help guide the vast discretion courts exercise in public law
cases. And of course, ordinary torts and contracts remain the bread and
butter for most litigators.

Third, as the title suggests, the book emphasizes problems of contem-
porary importance. | have tried to place contemporary issues in historical
context, but I have not devoted much ink to issues that have been largely
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mooted by recent developments. The merger of law and equity, the am-
bitious reach of modern American equity, the generous contemporary at-
titude toward measuring damages, the progress toward a general theory of
restitution not based on procedural fictions—these and other less sweep-
ing developments have reduced the significance of some issues that were
important a generation ago.

Fourth, the book explores and tests the claims of the Chicago school of
law and economics. It tries to do so in a way that is accessible to students
who lack backgrounds in economics, that is fair to both sides, and that
doesn’t dominate the book. I believe that doctrine, fairness, and corrective
justice are as important as economics and have given all these values equal
treatrnent. But I think that the course in remedies is an especially impor-
tant place to test the economic theory. One of that theory’s central claims
is that the law should and does encourage an optimal level of violations.
If the law is serious about doing that, remedies must be primarily designed
to provide the optimal level of deterrence. If remedies law does other
things, and especially if it tries to eliminate violations without regard to
their economic efficiency, the Chicago school has a problem.

Finally, this book tries to teach students as much as possible before class,
so that class discussion has a strong base. I have tried to supply memorable
cases, lots of structure, lots of leading questions, and lots of information.
Most of the rest of this preface explains that pedagogical choice.

Some Notes on Pedagogy

This book is designed to teach basic principles and to help students think
about difficult problems; it is not designed as a research tool. When there
are highly visible decisions of the United States Supreme Court, I have
made some effort to summarize the whole line of cases and make clear
what “the law” is at that level. But most remedies law is not made at that
level, and even when there are important Supreme Court cases, the states
can make their own rules about remedies on state law claims. | have made
no pretense of exploring all the resulting variations, or of presenting
enough cases to enable a reader to determine what “the law” is on a par-
ticular point. However, I have been careful to ensure that principal cases
are representative of dominant approaches and that any exceptions are
plainly labeled as such.

The book’s pedagogical theory is pragmatic. Most often, the notes ask
questions of students, but sometimes they provide explanation, sometimes
they summarize related cases, and sometimes they offer my own specula-
tions. The style of the notes depends on the nature of the material being
presented; I do not believe that any one of these approaches is intrinsically
superior to the others.

Students may find that the notes raise more questions than they answer.
But the questions are always leading questions. I ask questions because it



Preface to the First Editon

is important to encourage students to think for themselves, but the ques-
tions are leading because there is no reason to believe students can regu-
larly produce answers out thin air. They must be given some raw material
to think about. And the questions are always directed at important issues;
I have carefully tried to avoid “hiding the ball.” [ believe what I said in re-
viewing another casebook: “Casebooks and instructors should channel
[student] effort toward developing the most important skills and teaching
the most important subject matter. We should bring students to the edge
of insight as quickly and painlessly as possible. Then they should be asked
to learn by the “Socratic’ method, but not before. The law has plenty of
real difficulties for students to grapple with; it is never necessary to cre-
ate artificial ones.” Douglas Laycock, A Case Study in Pedagogical Neglect,
92 Yale L.J. 188, 202 (1982).

The selection and editing of the cases also reflect the decisions to direct
students’ attention to central issues and not to write a reference book. 1
have tried to select opinions that focus squarely on an important issue, are
clearly written, and have memorable facts. I have deleted everything that
is not germane to the issue, and everything that does not either advance
the analysis or provide an interesting error that is useful for teaching pur-
poses. The deletions are designed to focus students’ attention on the cen-
tral issue, without requiring them to wade through excess verbiage and
wonder whether it matters. There will be plenty of opportunity to develop
that skill after they have mastered basic principles.

I have applied the same principles to citations. I have collected illus-
trations, but not citations. That is, I have generally taken the view that if
the facts are not worth developing, the case is not worth citing. I have in-
cluded citations to cases that students might recognize. And I do try to pro-
vide one good citation—to a case or article that will lead to others—for
each important point. Readers who want more citations for research pur-
poses should follow up on those leads and check the principal cases in the
original reporter. I have deleted citations and footnotes, and corrected ob-
vious typographical errors, without notation; I have marked textual dele-
tions with ellipses. Footnotes retain their original numbers.

A Note to Teachers

You may occasionally fear that a set of notes has left you nothing to talk
about in class—that the notes have “given too much away.” That is not the
students’ view, and that has not been my experience. [ have taught some
of the cases in this book as many as eight times. Often, I started with a bare
case, continued to teach the case as the materials evolved through skele-
tal, incomplete notes, and finally, in the last year or two, taught the case
with something like the complete set of notes finally included in the book.
Almost without exception, the more the students knew at the beginning of
class, the better the class discussion. I could not pull as many rabbits out
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of hats, but many students never learn where those rabbits come from any-
way. If teaching students is a higher goal than showing off, then extensive
notes are a great advantage. If we want students to be thoughtful in class,
we have to give them some advance notice of what to think about.

One of my colleagues who read the manuscript is not a remedies
teacher. As a gifted teacher of contracts, she was quite familiar with the
basic issues in damages, but knew almost nothing of injunctions. Her re-
action to parts of Chapter 2 was that | had given too much away. Her re-
action to Chapter 3 was that she didn’t quite understand how everything
fit together. The notes are just as leading in Chapter 3, but she came to
Chapter 3 with a student’s perspective instead of a teacher’s. A leading ques-
tion leads a teacher who already knows the answer much further than it
leads a student who is trying to learn. Because of her reaction, I tightened
the organization of Chapter 3. I didn’t try to hide anything in Chapter 2.

One other important piece of advice: Look at the teacher’s manual, even
if you have never used one. I have tried to make it possible for you to tai-
lor your own course the first time through the book, in the way you would
tailor it the second or third time through. There are several sets of day-by-
day assignments to choose from, each emphasizing different aspects of the
course, and information on variations from those basic choices. There is
advice on which cases to teach and which to skip if you want to sample
more chapters than you can cover thoroughly. My views on how to teach
particular cases are probably no better than yours, but I do know more
about what’s in this book. The teacher’s manual tries to make that knowl-
edge available to you.

A Note to Students

Most of my students have been enthusiastic about the notes, and T hope
that you will be too. The notes provide much information and raise many
questions. They are designed to help you learn a lot before you come to
class. This allows class to start from a higher base; unprepared students will
be at a greater disadvantage. Your teacher will probably pick a few of the
issues raised by the cases and notes for further exploration in class. There
won’t be time to talk about every question raised in the notes; you are ex-
pected to think about some things on your own. Some teachers may assign
whole sections to be read on your own, without class discussion. Reading
alone is not as good as reading plus discussion, but reading this book
should be a lot more helpful than reading a casebook written witﬁ adifferent
philosophy.

I encourage you to take the questions in the notes seriously. They are
all questions that you can answer or begin to answer with the information
in the book and the hints in the leading questions. ] have not tried to make
leading questions do more than they can do. Where you need facts, I have
given them to you; where there is a settled rule, I have told you about it.
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If a series of leading questions seems to suggest inconsistent answers, all
the suggested answers are fairly arguable and there is no consensus in the
cases. Your thoughtful opinion on such questions is as valuable as the next
person’s. [ would only mislead you if I presented my opinion as the “right”
answer.

Finally, the headings in this book are part of the text. Chapters and sec-
tions and subsections all have headings; every set of notes has a heading.
Those headings are intended to help organize the material for you and to
signal the main focus of each set of notes and the accompanying cases. All
the headings are listed in the table of contents, which is a detailed outline
of the book. Read the headings and use them; don’t ignore them.

Douglas Laycock
April 1985
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