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Preface

In the modern market-oriented states, commercial law, one of the most im-
portant legal branches, is a primary legal means of safeguarding the market eco-
nomic order. Most of the contemporary advanced countries in the world, whether
the continental legal system or common law system, view commercial law as an
independent legal branch. They have set up commercial jurisprudence as an in-
dependent legal science, whether they have compiled the commercial code or
not. In the past decades, commercial law didn’t obtained its proper status in
China due to special historical reasons. In recent years, the situation has been
enormously improved. At present, Chinese legal scholars have reached a con-
sensus on the independence of the commercial jurisprudence, despite different
attitudes they hold to the necessity of making a commercial code in China. Most
scholars express their positive opinions that commercial law is a branch of legal
science, parallel to civil law and economic law. Its own research scope and sub-
ject system have been constructed. With the successive publication of works and
textbooks on commercial law, commercial jurisprudence has become the compul-
sory course for students of law schools.

The establishment and development of Chinese commercial jurisprudence is
the inevitable outcome of the perfection of Chinese commercial legislation. In the
period of central economy, the state legislation was focused on strengthening the
government intervention in economic activities. As a result, the underdevelop-
ment of commercial law was not beyond the expectation. Before 1993, China
had no other commercial laws except Maritime Law of PRC. From 1993 to the
present, the Standing Committee of the National People’s Congress has made a
series of commercial laws, such as Company Law of PRC, Commercial Instru-
ment Law of PRC, Partnership law of PRC, Sole Proprietorship Law of PRC,
Insurance Law of PRC, Commercial Banking Law of PRC and Securities Law
of PRC. Meanwhile, other important commercial laws and regulations, such as
Bankruptcy Law, Trust Law and Cooperative Ventures Law are in drafting pro-
cess. The fast development of commercial fegislation, which has been far be-
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yond the legal scope of traditional civil law and economic law, has set a new
task to theoretic legal research and teaching. That is, a new legal branch has
appeared beyond traditional civil law and economic law system, and commerciai
law has been set up as an independent legal branch. At the same time, the es-
tablishment of commercial jurisprudence, aimed at making research on the new
legal branch, is an inevitable outcome.

How to establish commercial legal branch is a subject of study. Practice has
brought out this issue to theory. Commercial legislation and judicial practice
require the invention and development of commercial legal theory. It is directly
related to the growth and development of commercial jurisprudence. From the
history of legal development as well as the experience of Chinese legislation and
administration of justice, it is clear that the healthy development of Chinese com-
mercial legislation and justice is unrealistic without the solution of primary com-
mercial theoretic issues. The birth of Chinese commercial legal branch opehs up
a vast theoretic field for the research of commercial jurisprudence. For example,
what is the internal logic of establishing commercial legal branch? Are there any
recognizable common characters among various commercial laws, which are sig-
nificant to the establishment of commercial legal branch or the making of the
commercial code? What is the essence of commercial law making it different
from civil law and economic law? Can various commercial laws move towards
codification with common center and axis? Can the contemporary civil code cover
all commercial rules? Is it necessary and possible for China to make commercial
code? What is the difficulty of compiling the commercial code? A series of basic
issues in commercial jurisprudence are also related to the above-mentioned pri-
mary theoretic problems, such as the regulatory objects of commercial law, the
latest development of the concept of modern merchant, the concept of commer-
cial conduct and its significance in commercial legislation, the specific character-
istics of commercial law, principles and system of commercial law, commercial
legal branch and commercial code, differences between commercial law and civil
law, differences between commercial law and economic law, localization and in-
ternationalization of commercial law and the international tendency of commercial
legislation. The history of private law in western countries, especially in coun-
tries of continental law system, reveals that commercial law originates from com-
mercial transaction habits and customs. Unlike civil law, which originates from
the Roman law, it is a practical legal seience. It lacked complete theory from the
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very beginning. In many countries, commercial legal theory comes from commer-
cial laws with the origin of commercial customs. To some extent, commercial
theory is neither to direct nor to invent laws, but to interpret laws. Compared
with civil law, it is a general problem that the development of commercial legal
theory is held up. Commercial jurists made great efforts to solve these problems
yet failed to reach any satisfactory results. Because of the differences in the the-
oretic systems, there remain huge differences and hot debates among legal
scholars in the commercial legal systems all over the world. From the experience
of commercial law development in different countries, we know that the perfec-
tion of commercial theory is of great importance to the establishment of commer-
cial legal branch as well as the development of commercial law. To some extent,
the difference in the research of commercial theory results in the difference of
commercial law development. Commercial law is the product of certain legal and
cultural background and the outcome of merging historic tradition of one country
with legal experience of other countries.

The establishment of Chinese commercial law is not a simple inheritance of
foreign commercial law. It is first of all the inevitable product of Chinese social
relations, drawing lessons from foreign experience. More importantly, with the
development of history, commercial legal relations have been beyond the tradi-
tional scope. Chinese commercial law could never be simple inheritance of tradi-
tional commercial law; instead, it is an invention and improvement on the basis
of tradition. It is the result of Chinese realistic legal relations, legal theory and
legal experience.

The Chinese commercial jurisprudence is in the initial stage. Many new is-
sues come out with changing practical commercial relations. Hence. the perfec-
tion and enrichment of commercial jurisprudence will depend on the continuous
deepening of theoretic research. The compiling of the textbook is just a small
step on the endless road of exploration.

Under the direct leadership of Department of Higher Education, Ministry of
Education, and with the help of Higher Education Press, this textbook is com-
piled according to the requirement of The Basic Teaching Requirement for Core
Coursebooks for Legal Majors of the Chinese Colleges and Universities. In the pro-
cess of compiling, we have got the generous help and instruction from the senior
jurists such as Prof. Jiang Ping, Prof. Wang Baoshu, Prof. Xu Xuelu, Prof.
Zhao Zhongfu and so on. Here we would like to express our special thanks to
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Prof. Wang Baoshu and Prof. Xu Xuelu. Both of them helped us to examine and
revise the whole materials and provided a lot of amending advice. And we ex-
press our thanks to other comrades who have given help and support to the com-
piling and publication of this textbook, especially the editors in Higher Education
Press.

Fan Jian
Nanjing University

November, 1999
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