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Thus a judgment for damages, if not paid voluntarily, can be
given by the sheriff or a similar officer seizing and selling property.
belonging to the defendant, turning over enough of the proceeds to
the winning party to satisfy his judgment, and returning the balance
to the defendant. l
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Unit One

Nature, Function and

Functioning of Law'!

(2 is mainly the

The nature of legal material, laws and legal system
concern of this book. Suffice it to say here that law consists largely
of “ought” (normative) propositions prescribing how people ought-
to behave®. The crucial distinction between these and the laws of
science lies here. The substrata of scientific laws are the observable
uniformities of nature out of which laws are derived. Legal laws ex-
press ideas as to hoped-for behaviour; the laws are not derived from
the behaviour. Scientific laws, thefefore, describe observable be-
haviour patterns of natural phenomena and are a basis for predicting
how the phenomena will behave. The phenomena do not “obey” the
laws, and it is nonsensical to say that a scientific law is such and
such, but that the phenomena do not conform to it. If they do not
conform, the law is wrong and must be changed. There is thus ex-
act correspondence between prediction and behaviour. Legal laws,
on the other hand, prescribe how people ought to behave. It is not
nonsense to say “X ought not to steal” and also “But X does steal.”
A law is not “wrong” because people disobey it.!*) Therefore, pre-
scription of behaviour and description of actual behaviour bear only a
rough correspondence; the aim is to achieve as much correspondence

as possible. The law also consists of material other than

1



prescriptions. L) Reflection of the nature of this material, however it
may have been presented, shows that it is not of uniform texture.
There are, again, different ways of classifying the texture. The one
that will be adopted here is according to the functions performed by
different kinds of material. There are: ’

(1) duties prescribing how people ought, or ought not, to be-
have with regard to others, who are said to have correlative claims
or righ.ts;

(2) liberties or freedoms to act and not to act;

(3) powers to alter existing legal situations;

(4) immunities from having existing legal situations altered;

(5) means of achieving legal ends;

(6) definitions;

(7) location of legal relationships; _

(8) principles, doctrines and standards'®!.

The first four concern legal relationships between persons and are
termed “jural relations!”\.” '

The function of law connotes purpose. The “oughts” of laws
are variously dictated by social, 'moral, economic, political and other
purposes. The overall purpose of law may be thought of as the
achievement of justice. 8 The functioning of law concerns its work-
ing. On the one hand, there is the application of law in deciding dis-
putes and by way of enforcement!®!. The former involves.considera-

[10) with all its institutional and conceptual

tion of the judicial process
apparatus. On the other hand, there is the extent to which laws are
obeyed or disobeyed and the ways in which the behaviour of people
diverges over long periods from the norms of the law!!!).

Adapted from R.W.M.Dias, Jurisprudence (1985)
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Notes

[1] Nature, Function and Functioning of law kB & K fi. #
R 4035 1k
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- laws of science (B}2EEM]),
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[3] Jaw consists largely of “ought” (normative) propositions pre-
scribing how people ought to behave A& X 5 H 2 AN
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ought ~HAIEAXTERAHE, K—-RAKHESHE, &
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ZhiA prescribe HHM E, HE@ K prescription (# &, B
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[4] A Jaw is not “wrong” because people disobey it. —4~ik
F G B AR E M LA iR 6,
disobey AHRM ; obey AR M

[5] The law also consists of material other than prescriptions.
BAA QML RN G FH, '

[6] immunities from having existing legal situations altered 31
AEARHBLIATH® L '
immunity % BR, ®WH, WHRB. . immunity from suit
WHIFE; diplomatic immunity SPE ¥ HRHL,
means of achieving legal ends i% B);5 4 B 4565 F &
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(7] jural relations k% %
jural 38 (L) #; XTFRAMEH

[8] The overall purpose of law may be thought of as the achieve-
ment of justice. XFLEKIAARERAGE B,
justice —RITER B L HEMHE X EX, AFE; 7%, &
H; (BSERH) EE-

[9] there is the application of law in deciding disputes and by way
of enforcement /A &K &Y% P& AEREUERER
épplication of law IREEMEH, HBREMEH
enforcement 3LJfE ; SRHI AT :
dispute 2] 4}; S ¥5. M. legal dispute M 2 %; interna-
tional dispute E R %%,

[10] judicial process &) k4% 5

[11] the norms of the laws kA, 3E

Exercise

Translate the following passages into Chinese .

Thought about Law

Writings on j.urisprudence[l] are not concerned with expositions of
law'?}, but with disquisitions about law. Various branches of sub-
stantive law(3!, for example, teach how rights and duties are ac-
quired, whereas jurisprudence would investigate such questions as:
What are rights and duties? How are they used? How do they work?
It also improves the use of law!*! by drawing together insights from
different branches, criminal, constitutional, etc., in the solution of

problems. “Thought about law” is also a story of movements in out-
4



