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For Curran and Cameron, and the many wondrous days ahead
on this mystical planet:

“To see a World in a Grain of Sand
And a Heaven in a Wild Flower

Hold Infinity in the palm of your hand
And Eternity in an hour”

—William Blake
Auguries of Innocence



Preface

“What’s past is prologue.”
— William Shakespeare, The Tempest

Environmental law is everywhere. It is mainstream, “downtown,” and
influencing every type of law.

This book will help you decipher and understand the multitude of issues,
statutes, agency regulations, and court decisions that make up environmental
law. It breaks down the primary topics of environmental and energy law into
key concepts and rules, and then it reassembles them in a format that makes
them easier to work with. “Don’t fight forces; use them.”

There is an emphasis herein on providing you with the scienrific back-
ground to understand each area of environmental and energy law. Each
chapter is intended to ground you in the technical, legal, scientific, and policy
aspects of real-world environmental law practice. In addition, each chapter
takes more than just a “talking head” approach by providing questions, or
Examples. Explanations, which follow, answer each of the questions fully.

" These Examples and Explanations place you in the position of counsel to
corporations, environmental groups, or lenders, and in the position of prose-
cutor or environmental policymaker.

Environmental law is new and rapidly evolving. In studying it, you must
adjust to its nascent state, swift evolution, and the fact that this is oz civil
procedure or criminal law or any other branch of law in which there are set
rules. There is no Restatement of Environmental Law. We are still just
beginning the “statement” — the Restatement is something you may author
during your careers.

Today, environmental law is both technically and legally complex, and
this complexity adds confusion not just for students burt also for seasoned
environmental attorneys. The environmental lawyer needs to know some-
thing about ecology and environmental engineering as well as the law. To
provide some of the technical background needed, the chapters on air, water,
wetlands, toxics (RCRA, CERCLA, TSCA, FIFRA), energy, and land use
introduce the science of these environmental media with brief discussions

XXV



XXVI Preface

and graphic illustrations. This information is detailed enough to provide a
footing even for advanced-level environmental law or energy law courses.

The sequence of Chapters 2-15 follows the order of topics as they appear
in most environmental law casebooks. Specific topics may be located either
in the table of contents or in the index. There also is a very detailed glossary
of key terms at the back of the book and a list of abbreviations.

Environmental law is one of the newest substantive courses in the law
school curriculum. Twenty years ago, environmental law was primarily for
environmentalists who wanted to protect the environment. In the brief
period since then, environmental law has infused itself into the very funda-
mentals of legal practice:

¢ If you want to handle real estate transfers, you must know about envi-
ronmental law and liabilities running with the land.

e If you work as corporation counsel, you must advise regarding compli-
ance with environmental permit procedure, environmental regulation,
workplace environmental exposure, and corporate officer liability.

e If you plan to practice in securities or in mergers and acquisitions, you
should be aware that environmental law and issues are major compo-
nents of many deals,

e Ifyou wish to practice insurance law, you will be interested to know that
litigation in all fifty states involves insurance policy coverage for envi-
ronmental liability of insured entites.

s If you want to be a county prosecutor or work for the attorney general,
you may find that environmental crimes are a major focus of prosecution.

e If you are active as a defense attorney, you are likely to find yourself
defending environmental claims.

Environmental and energy law are exciting and growing areas of the faw.
And there is no end in sight to their growth.

Steven Ferrey
May 2001
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