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Preface

Thanks for buying this book.

Here are some of its special features:

B “Casebook Correlation Chart” — This chart, located just after this Preface, correlates each
section of our Outline with the pages covering the same topic in the five leading Torts case-

books.

® “Capsule Summary” — This is a 77-page summary of the key concepts of the law of Torts,
specially designed for use in the last week or so before your final exam.

# “Quiz Yourself’ — At the end of nearly every chapter we give you short-answer questions so
that you can exercise your analytical muscles. There are nearly 100 of these questions. Most
are from the Law in a Flash Torts title; some are from a book we publish called Steve Eman-
uel’s First-Year Questions and Answers. (Also, we’ve got other questions, in a multiple-choice

format, at p. 503).

B “Exam Tips” — These alert you to what issues repeatedly pop up on real-life Torts exams,
and what factual patterns are commonly used to test those issues. We created these Tips by
looking at literally hundreds of multiple-choice and essay questions asked by law professors
and bar examiners. You’d be surprised at how predictable the issues and fact-patterns chosen

by profs really are!

I intend for you to use this book both throughout the semester and for exam preparation. Here are
some suggestions about how to use jt:!

1.

During the semester, use the book in preparing each night for the next day’s class. To do this, first
read your casebook. Then, use the Casebook Correlation Chart to get an idea of what part of the
outline to read. Reading the outline will give you a sense of how the particular cases you’ve just
read in your casebook fit into the overall structure of the subject. You may want to use a yellow

highlighter to mark key portions of the Emanuel.

If you make your own outline for the course, use the Emanuel to give you a structure, and to sup-
ply black letter principles. You may want to rely especially on the Capsule Summary for this pur-
pose. You are hereby authorized to copy small portions of the Emanuel into your own outline,
provided that your outline will be used only by you or your study group, and provided that you are
the owner of the Emanuel.

When you first start studying for exams, read the Capsule Summary to get an overview. This will
probably take you about one day.

Either during exam study or earlier in the semester, do some or all of the Quiz Yourself short-
answer questions. You can find these quickly by looking for Quiz Yourself entries in the Table of

1. The suggestions below relate only to this book. I don’t talk about taking or reviewing class notes, using
hornbooks or other study aids, joining a study group, or anything else. This doesn’t mean I don’t think these
other steps are important — it’s just that in this Preface I've chosen to focus on how I think you can use this out-

line.



xl

Contents. When you do these questions: (1) record your short “answer” on the small blank line
provided after the question, but also: (2) try to write out a “mini essay” on a separate piece of
paper. Remember that the only way to get good at writing essays is to write essays.

5. Inthe week before the exam, do the 30 multiple-choice questions at the back of the book.

6. Three or four days before the exam, review the Exam Tips that appear at the end of each chapter.
You may want to combine this step with step 4, so that you use the Tips to help you spot the issues
in the short-answer questions. You’ll also probably want to follow up from many of the Tips to the

main outline’s discussion of the topic.

7. The night before the exam: (1) do some Quiz Yourself questions, just to get your thinking and writ-
ing juices flowing; and (2) re-scan the Exam Tips (spending about 2-3 hours).

This edition was prepared with the assistance of Helene Schonbrun, J.D., whose excellent work I very
much appreciate. I’'m also very pleased that Emanuel Publishing Corp. is now part of the Aspen Law
& Business family; in my opinion, Aspen is the most outstanding publisher of materials for law stu-
dents and practicing lawyers.

Good luck in your Torts course. If you’d like any other publication of Aspen Law & Business, you can
find it at your bookstore or at www.aspenpublishers.com.

Steve Emanuel
Larchmont NY
October, 2001
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CAPSULE SUMMARY

This Capsule Summary is intended for review at the end of the semes-
ter. Reading it is not a substitute for mastering the material in the main
outline. Numbers in brackets refer to the pages in the main outline
where the topic is discussed.

CHAPTER 1

INTRODUCTION

GENERAL INTRODUCTION

Definition of tort: There is no single definition of “tort.” The most we can say is that: (1) a
tort is a civil wrong committed by one person against another; and (2) torts can and usually do
arise outside of any agreement between the parties. [1]

Categories: There are three broad categories of torts, and there are individual named torts

within each category: [2-4]

1.

Intentional torts: First, intentional torts are ones where the defendant desires to bring
about a particular result. The main intentional torts are:

a. Battery.
b. Assault.
¢. False imprisonment.

d. Infliction of mental distress.

Negligence: The next category is the generic tort of “negligence.” Here, the defendant
has not intended to bring about a certain result, but has merely behaved carelessly. There
are no individually-named torts in this category, merely the general concept of “negli-
gence.” [3]

Strict liability: Finally, there is the least culpable category, “strict liability.” Here, the
defendant is held liable even though he did not intend to bring about the undesirable
result, and even though he behaved with utmost carefulness. There are two main individu-

ally-named torts that apply strict liability: [3-4]
a. Conducting of abnormally dangerous activities (e.g., blasting); and
b. The selling of a defective product which causes personal injury or property damage.

Significance of categories: There are two main consequences that tum on which of the
three above categories a particular tort falls into: [4]

1. Scope of liability: The three categories differ concerning D’s liability for far-reaching,

unexpected, consequences. The more culpable D’s conduct, the more far-reaching his
liability for unexpected consequences — so an intentional tortfeasor is liable for a wider

range of unexpected consequences than is a negligent tortfeasor. (4]
Damages: The measure of damages is generally broader for the more culpable catego-
ries. In particular, D is more likely to be required to pay punitive damages when he is an
intentional tortfeasor than when he is negligent or strictly liable. [4]
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C-2

D.

INTENTIONAL TORTS AGAINST THE PERSON

Exam approach: First, review the fact pattern to spot each individual tort that has, or may have
been, committed. Then, for each tort you have identified:

1. Prima facie case: Say whether a prima facie case for that tort has been made.
2. Defenses: Analyze what defenses and justifications, if any, D may be able to raise.

3. Damages: Finally, discuss what damages may be applicable, if the tort has been committed
and there are no defenses. Pay special attention to: (1) punitive damages; (2) damages for
emotional distress; (3) damages for loss of companionship of another person; (4) damages for
unlikely and far-reaching consequences; and (5) damages for economic loss where there has

been no personal injury or property damage.

CHAPTER 2

INTENTIONAL TORTS
AGAINST THE PERSON

“INTENT” DEFINED

. Meaning of intent: There is no general meaning of “intent” when discussing intentional torts.

For each individual intentional tort, you have to memorize a different definition of “intent.” All
that the intentional torts have in common is that D must have intended to bring about some sort of
physical or mental effect upon another person. [7-8]

1. Nointent to harm: The intentional torts generally are not defined in such a way as to
require D to have intended to harm the plaintiff. [9] (Example: D points a water gun at P,
making it seem like a robbery, when in fact it is a practical joke. If D has intended to put P in
fear of imminent harmful bodily contact, the “intent” for assault is present, even though D
intended no ‘“‘harm™ to P.)

2. Substantial certainty: If D knows with substantial certainty that a particular effect will
occur as a result of her action, she is deemed to have intended that result. [8] (Example: D
pulls a chair out from under P as she is sitting down. If D knew with “substantial certainty”
that P would hit the ground, D meets the intent requirement for battery, even if he did not
desire that she do so. [Garratt v. Dailey])

a. High likelihood: But if it is merely “highly likely,” not “‘substantially certain,” that the
bad consequences will occur, then the act is not an intentional tort. “Recklessness” by D
is not enough.

3. Act distinguished from consequences: Distinguish D’s act from the consequences of that
act. The act must be intentional or substantially certain, but the consequences need not be. [9]
(Example: D intends to tap P lightly on the chin to annoy him. If P has a “‘glass jaw,” which is
broken by the light blow, D has still “intended” to cause the contact, and the intentional tort of
battery has taken place, even though the consequences — broken jaw — were not intended.)

. Transferred intent: Under the doctrine of “fransferred intent,” if D held the necessary intent

with respect to person A, he will be held to have committed an intentional tort against any other
person who happens to be injured. [9] (Example: D shoots at A, and accidentally hits B. D is lia-
ble to B for the intentional tort of battery.)
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BATTERY C-3

BATTERY

Definition: Battery is the intentional infliction of a harmful or offensive bodily contact.
(Example: A intentionally punches B in the nose. A has committed battery.) [11]

Intent: It is not necessary that D desires to physically harm P. D has the necessary intent for
battery if it is the case either that: (1) D intended to cause a harmful or offensive bodily contact;
or (2) D intended to cause an imminent apprehension on P’s part of a harmful or offensive bodily

contact. [11]
Example 1: D shoots at P, intending to hit him with the bullet. D has the necessary intent
for battery.
Example 2: D shoots at P, intending to miss P, but also intending to make P think that P
would be hit. D has the intent needed for battery (i.e., the “intent to commit an assault”
suffices as the intent for battery).
Harmful or offensive contact: If the contact is “harmful” — i.e., it causes pain or bodily dam-
age — this qualifies. But battery also covers contacts which are merely “offensive,” i.e., damag-
ing to a “reasonable sense of dignity.” [11]
Example: D spits on P. Even if P is not “harmed” in the sense of being caused physical
pain or physical injury, a battery has occurred because a person of average sensitivity in
P’s position would have her dignity offended.

P need not be aware: It is not necessary that P have actual awareness of the contact at the time
it occurs. [12] (Example: D kisses P while she is asleep. D has committed a battery.)

ASSAULT

Definition: Assault is the intentional causing of an apprehension of harmful or offensive con-
tact. [13]
Example: D, a bill collector, threatens to punch P in the face if P does not pay a bill

immediately. Since D has intended to put P in imminent apprehension of a harmful bodily
contact, this is assault, whether D intends to in fact hit P or not.

Intent: There are two different intents, either of which will suffice for assault:

1. Intent to create apprehension: First, D intends to put P in imminent apprehension of the
harmful or offensive contact, even if D does not intend to follow through (e.g., D threatens to
shoot P, but does not intend to actually shoot P); [13-14] or

2. Intent to make contact: Alternatively, D intends to in fact cause a harmful or offensive
bodily contact. (Example: D shoots a gun at P, trying to hit him. D hopes P won’t see him, but
P does. P is frightened, but the shot misses. This is assault.)

3. Summary: So D has the requisite intent for assault if D either “intends to commit an
assault” or “intends to commit a battery.” [13-14]

No hostility: It is not necessary that D bear malice towards P, or intend to harm her. (Example:

D as a practical joke points a toy pistol at P, hoping that P will falsely think that P is about to be

shot. D has one of the two alternative intents required for assault — the intent to put P in immi-
nent apprehension of a harmful or offensive contact — so the fact that D does not desire to

“harm” P is irrelevant.) [13]
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