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Preface

Thank you for buying this book.

We think three special features we’ve added to this edition will help you a lot. These are:

W Exam Tips — We've compiled these by reviewing dozens of actual past essay and multiple-choice
questions, and 100s of multiple-choice questions, asked in past law-school and bar exams. We focus on
the issues that are most likely to pop up on real exams, and on the tricks and traps that professors have

tried to spring on unsuspecting students throughout the years. The Exam Tips are at the end of each
chapter.

Quiz Yourself questions — We've adapted these short-answer questions from the Law in A Flash flash-
card deck on Criminal Law. (We've re-written most answers, to better mesh with the outline’s
approach). You'll find these distributed throughout the book, either at the end of a roman-numeraled

section or at the end of a whole chapter. Each “pod” of Quiz Yourself questions can easily be located by
using the Table of Contents.

W Casebook Correlation Chart — This chart, located near the front of the book, works like this: if you

have a topic that you're reading about in a particular place in your casebook, the Chart tells you where
in the outline that topic is discussed.

I intend for you to use this book both throughout the semester and for exam preparation. Here are some
suggestions about how to use it:'

1.

During the semester, use the book in preparing each night for the next day’s class. To do this, first read your
casebook. Then, use the Casebook Correlation Chart at the front of the outline to get an idea of what part
of the outline to read. Reading the outline will give you a sense of how the particular cases you've just read

in your casebook fit into the overall structure of the subject. You may want to use a yeJlow highlighter to
mark key portions of the Emanuel.

If you make your own outline for the course, use the Emanuel to give you a structure, and to supply black
letter principles. You may want to rely especially on the Capsule Summary for this purpose. You are hereby
authorized to copy small portions of the Emanuel into your own outline, provided that your outline will
be used only by you or your study group, and provided that you are the owner of the Emanuel.

When you first start studying for exams, read the Capsule Summary to get an overview. This will probably
take you all or part of two days.

Either during exam study or earlier in the semester, do some or all of the Quiz Yourself short-answer
question. When you do these questions: (1) record your short “answer” in the book after the question, but
also: (2) try to write out a “mini essay” on a separate piece of paper. Remember that the only way to get

good at writing essays is to write essays. [At about the same time, do the Multistate-style multiple-choice
questions at the back of the book.]

A couple of days before the exam, review the Exam Tips that appear at the end of each chapter. You may
want to combine this step with step (4), so that you use the Tips to help you spot the issues in the short-

answer questions. You'll probably want to follow up from many of the Tips to the main outline’s discussion
of the topic.

[Continued]

1. The suggestions below relate only to this book. I don’t talk here about taking or reviewing class notes,
using hornbooks or other study aids, joining a study group, or anything else. This doesn’t mean [ don’t

think these other steps are important — it’s just that in this Preface, I've chosen to focus on how I think
you can use this outline.



6.  Some time during the week or so before the exam, do some or all of the full-scale essay exams at the back
of the book. Write out a full essay answer under exam-like conditions (e.g., closed-book if your exam
will be closed book.) If you can, exchange papers with a classmate and critique each other’s answer.

The night before the exam: (1) do some Quiz Yourself questions, just to get your writing juices flowing;
and (2) re-read the various Exam Tips sections (you should be able to do this in 1-2 hours).

Good luck. Write to me with any comments, corrections or suggestions. Or, better still, you can reach me via
E-mail at: semanuel@pobox.com

If youd like any other publication of Aspen Law & Business, you can find it at your bookstore or at
www.aspenpublishers.com

Steve Emanuel
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C-1

CAPSULE SUMMARY

This Capsule Summary is intended for review at the end of the semes-
ter. Reading it is not a substitute for mastering the material in the main
outline. Numbers in brackets refer to the pages in the main outline
where the topic is discussed. The order of topics is occasionally some-
what different from that in the main outline.

CHAPTER 1

ACTUS REUS AND MENS REA

I. GENERAL

A. Four elements: All crimes have several basic common elements: (1) a voluntary act (“actus

reus”); (2) a culpable intent (“mens rea”); (3) “concurrence” between the mens rea and the
actus reus; and (4) causation of harm. [1]

II. ACTUS REUS

A. Significance of concept: The defendant must have committed a voluntary act, or “actus
reus.” Look for an actus reus problem anytime you have one of the following situations: (1) D
has not committed physical acts, but has “guilty” thoughts, words, states of possession or sta-
tus; (2) D does an involuntary act; and (3) D has an omission, or failure to act. [1]

mrcCcworn

B. Thoughts, words, possession and status: Mere thoughts are never punishable as crimes.

(Example: D writes in his diary, “I intend to kill V.” This statement alone is not enough to con-
stitute any crime, even attempted murder.) [1]

1. Possession as criminal act: However, mere possession of an object may sometimes

constitute the necessary criminal act. (Example: Possession of narcotics frequently consti-
tutes a crime in itself.) [1-2]

LI P»>ZZTCw

a. Knowledge: When mere possession is made a crime, the act of “possession” is
almost always construed so as to include only conscious possession. (Example: 1f the

prosecution fails to prove that D knew he had narcotics on his person, there can be no
conviction.) [1]

C. Act must be voluntary: An act cannot satisfy the actus reus requirement unless it is volun-
tary. [3-5]

1. Reflex or convulsion: An act consisting of a reflex or convulsion does not give rise to
criminal liability. [3]

Example: D, while walking down the street, is striken by epileptic convulsions. His arm
jerks back, and he strikes X in the face. The striking of X is not a voluntary act, so D can-
not be held criminally liable. But if D had known beforehand that he was subject to such
seizures, and unreasonably put himself in a position where he was likely to harm others —
for instance, by driving a car — this initial act might subject him to criminal liability.
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2. Unconsciousness: An act performed during a state of “unconsiousness” does not meet the

actus reus requirement. But D will be found to have acted “unconsciously” only in rare situa-
tions. [3-4]

Example: If D can show that at the time of the crime he was on “automatic pilot,” and was
completely unconscious of what he was doing, his act will be involuntary. (But the mere fact
that D has amnesia concerning the period of the crime will not be a defense.)

3. Hypnosis: Courts are split about whether acts performed under hypnosis are sufficiently

“involuntary” that they do not give rise to liability. The Model Penal Code (MPC) treats con-
duct under hypnosis as being involuntary. {4]

4. Self-induced state: In all cases involving allegedly involuntary acts, D’s earlier voluntary
act may deprive D of the “involuntary” defense. [4]

Example: D, a member of a cult run by Leader, lets himself be hypnotized. Before undergoing
hypnosis, D knows that Leader often gives his members orders under hypnosis to commit
crimes. D can probably be held criminally liable for any crimes committed while under hypno-
sis, because he knowingly put himself in a position where this might resuit.

D. Omissions: The actus reus requirement means that in most situations, there is no criminal liabil-
ity for an omission to act (as distinguished from an affirmative act). [5-9]

Example: D sees V, a stranger, drowning in front of him. D could easily rescue V. D will nor-
mally not be criminally liable for failing to attempt to rescue V, because there is no general lia-
bility for omissions as distinguished from affirmative acts.

1. Existence of legal duty: But there are some “special situations” where courts deem D to
have a special legal duty to act. Where this occurs, D’s omission may be punished under a
statute that speaks in terms of positive acts. [6-8]

a. Special relationship: Where D and V have a special relationship — most notably a
close blood relationship — D will be criminally liable for a failure to act. (Example: Par-
ent fails to give food or water to Child, and Child dies. Even if there is no general statute
dealing with child abuse, Parent can be held liable for murder or manslaughter, because

the close relationship is construed to impose on Parent an affirmative duty to furnish
necessities and thereby prevent death.) [6]

i. Permitting child abuse: Some courts have applied this theory to hold one parent lia-

ble for child abuse for failing to intervene to stop affirmative abuse by the other par-
ent.

b. Contract: Similarly, a legal duty may arise out of a contract. (Example: Lifeguard is
hired by City to guard a beach. Lifeguard intentionally fails to save Victim from drowning,
even though he could easily do so. Lifeguard will probably be criminally liable despite the
fact that his conduct was an omission rather than an act; his contract with City imposed a
duty to take affirmative action.) [7]

c. D caused danger: If the danger was caused (even innocently) by D himself, D generally
has an affirmative duty to then save V. [7]

Example: D digs a hole in the sidewalk in front of his house, acting legally under a
building permit. D sees V about to step into the hole, but says nothing. V falls in and
dies. D can be held criminally liable for manslaughter, because he created the condi-
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ACTUS REUS AND MENS REA

tion — even though he did so innocently — and thus had an affirmative duty to protect
those he knew to be in danger.

d. Undertaking: Finally, D may come under a duty to render assistance if he undertakes to
give assistance. This is especially true where D leaves V worse off than he was before, or
effectively dissuades other rescuers who believe that D is taking care of the problem. [8]

Example: V is drowning, while D and three others are on shore. D says, “I'll swim out
to save V.” The others agree, and leave, thinking that D is taking care of the situation.
Now, D will be criminally liable if he does not make reasonable efforts to save V.

III. MENS REA

A. Meaning: The term “mens rea” symbolizes the requirement that there be a “culpable state of
mind.” [11]

1

Not necessarily state of mind: Most crimes require a true “mens rea,” that is, a state of
mind that is truly guilty. But other crimes are defined to require merely “negligence” or “reck-
lessness,” which is not really a state of mind at all. Nonetheless, the term “mens rea” is some-
times used for these crimes as well: thus one can say that “for manslaughter, the mens rea is
recklessness.” There are also a few crimes defined so as to require no mens rea at all, the so
called “strict liability” crimes. [11]

B. General vs. specific intent: Court traditionally classify the mens rea requirements of various
crimes into three groups: (1) crimes requiring merely “general intent”; (2) crimes requiring “spe-
cific intent”’; and (3) crimes requiring merely recklessness or negligence. (Strict liability crimes
form a fourth category, as to which there is no culpable mental state required at all.) [12-13]

1.

2.

“General intent”: A crime requiring merely “general intent” is a crime for which it must
merely be shown that D desired to commit the act which served as the actus reus. [12]

“Specific intent”: Where a crime requires “specific intent” or “special intent,” this means
that D, in addition to desiring to bring about the actus reus, must have desired to do something
further. [13-13]

Example of general intent crime: Battery is usually a “general intent” crime. The actus reus
is a physical injury to or offensive touching of another. So long as D intends to touch another
in an offensive way, he has the “general intent” that is all that is needed for battery. (Thus if D
touches V with a knife, intending merely to graze his skin and frighten him, this will be all the
(general) intent needed for battery, since D intended the touching, and no other intent (such as
the intent to cause injury) is required.

Example of specific intent crime: For common-law burglary, on the other hand, it must be
shown that D not only intended to break and enter the dwelling of another, but that he also
intended to commit a felony once inside the dwelling. This latter intent is a “specific intent” —
it is an intent other than the one associated with the actus reus (the breaking and entering).

Significance: The general/specific intent distinction usually matters in two situations: (1)
where D is intoxicated; and (2) where D makes a mistake of law or fact. [13]

a. Intoxication: Intoxication rarely negates a crime of general intent, but may sometimes
negate the specific intent for a particular crime. (Example: D breaks and enters, but is too
drunk to have any intent to commit larceny or any other felony inside; D probably is not
guilty of burglary.) [13]



