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Unit 1 Lawin General 1

UNIT1 LAW IN GENERAL

Text

A theory of law must begin by defining its object matter — law.
However, the word law is very difficult to define. Even if we
confine our attention to the legal theory of the last 150 years and
neglect classical and medieval speculation about the nature of
law, we shall find that few questions concerning human society
have been asked with such persistence and answered by serious
thinkers in so many diverse, strange, and even paradoxical ways
as the question “What is law?”

One popular view of law holds that law is a set of rules that
govern the actions of people in a community.

Another view of law is that it is a formal means of social
control through enforcement of social norms by the coercive ap-
paratus of a political community. This view is often stressed by
legal positivists. In fact, it is the prime function of the body of
law known as the criminal law, for it is to maintain some coer-
cive orders, which react against certain events, regarded as un-
desirable because detrimental to society, with such coercive acts

as deprivation of life, liberty or economic values of the responsi-
ble individual.
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Most observers, however, believe that characteristic of law
lies in its fusion of different types of rule. The above definition
of law obscures more of law than that it reveals. For instance,
law not only gives orders to require persons to do things and not
to do, but also confers powers on them and offers facilities for
their free creation of legal rights and duties within the coercive
framework of the law. Legal rules defining the ways by which
valid contracts or wills or marriage are made would be typical ex-
amples of such kind. So in a word, as society becomes more
complex, the law has taken on many aspects and changing char-
acter. In attempting to define law, it is helpful to look at all its
functions and leave it a wider content.

Law may be classified in many ways. They are sometimes
classified as substantive law and procedural law. Substantive law
defines rights and duties, and procedural law establishes the pro-
cedures by which these rights and duties are enforced. To be
brief, procedural law determines how a lawsuit is begun, how
the trial is conducted, how an appeal is taken, and how a judg-
ment is enforced.

Law is also frequently classified into public law and private
law, which is so basic for the systematization of law by modern
legal science. Until this day it has not been possible to achieve an
entirely satisfactory definition of the difference, According to the
majority view, we are confronted here with a classification of le-
gal relationships: private law represents a relationship between
coordinate, legally equal-ranking subjects; public law, a rela-
1onship between a super and a subordinate subject. That is, be-

tween two subjects of whom one has a higher legal value as com-
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pared with that of the other. The typical public-law relationship
is that between state and subject. While constitutional law, ad-
ministrative law and criminal law belong to public law, private
law includes the subjects of contracts, torts and property.

The phrase “source of law” has more than one meaning. It
can mean not only the methods and procedures by which law is
created and developed, but also the origin from which particular
laws derive their authority or coercive force. Legislation and cus-
tom are often referred to as the two “sources” of law. And if in-
ternational law is considered, then only custom and treaty, not
legislation, can be considered to be the “source” of this law.

The expression, however, is not used in a juristic sense, if
such conceptions are designated which actually influence the law-
creating or law-applying function, as moral and political princi-
ples, legal theories, expert views. These sources must be distin-
guished from sources in the sense of a positivistic law theory.
The difference between them is this: the latter are legally bind-
ing, whereas the former are not, unless someday a legislature
delegates them as legal sources, that is, makes them mandatory.

Laws require interpretation if they are to be applied to con-
crete cases. The myths that obscure the nature of the judicial
processes will be dispelled by realistic study, so it is patent that
the open texture of law leaves a vast field for a creative activity,
which some call legislative, Neither in interpreting statutes nor
in interpreting precedents are judges confined to the alternatives
of blind, arbitrary choice, or “mechanical” deduction from rules
with predetermined meaning. Very often their choice is guided

by an assumption that the purpose of the rules which they are in-
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terpreting is a reasonable one, so that the rules are not intended
to work injustice or offend settled moral principles. Judicial deci-
sion, especially on matters of high constitutional import, often
involves a choice among many different moral values, and not
merely the application of some single outstanding moral princi-
ple. Besides it is folly to believe that where the meaning of the
law is in doubt, morality always has a clear answer to offer. At
this point judges may again make a choice that is neither
arbitrary nor mechanical; and here often display characteristic ju-
dicial virtues: impartiality and neutrality in surveying the alter-
natives, The special appropriateness of judge-making decision to
the changing society explains why some feel reluctant to call such
judicial activity legislative, considering the interest of all that
will be affected and the proper application of some acceptable
general principles as a reasoned basis for decision. No doubt be-
cause a plurality of such principles is always possible it cannot be
demonstrated that a decision is uniquely correct, but it may be
made acceptable as the reasoned product of informed impartial
choice. In all this we have the “weighing” and “balancing” char-

acteristic of the effort to do justice between competing interests.
New Words

paradoxical a. FEBM; HHEFEH
govern ut. FME,H5E . HH
coercive a. MM

apparatus n. PLA,HLE

positivist n, SCiEF X ¥
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criminal a. JESEM, K
detrimental «. HFEK . AHH
fusion n. BS,.E®

contract n. &H

will n, BB

lawsuit n. JFiR

appeal n. E¥F

tort n. FH

treaty n. %%

mandatory a. SRR ;HESH
texture n. %5

arbitrary a. B ;T8
statute  n. FHEH; WICHE
deduction n., #Eip

offend wt. BI0;iEL
Phrases & Expressions

a theory of law(the legal theory) BRIt ; PeiE2i
confine. .. to fFeereer PRELE-- - 75

the nature of law E&EMFK

social norms ¥t &¥RdE; H SN

coercive order IRF|HER

the criminal law gk

deprive. .. of Heeeeee #3F

confer...on... BFFRE;HFH)

substantive law  32ik¥:

procedural law FFFiE
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public law 2 ¥

private law  FAE:

be confronted with B X« oo ; Tl =ee =
constitutional law FE ¥

administrative law 7Bk
international law [EPFRrE

the judicial process ®IEBRF

judicial decision & EHR*E

It is patent that, ... oo ZERE

1. Even if we confine our attention to the legal theory of the last
150 years and neglect classical and medieval speculation about
the nature of law, we shall find that few questions concerning
human society have been asked with such persistence and an-
swered by serious thinkers in so many diverse, strange, and
even paradoxical ways as the question “What is law?”

B 3R AT K R LR A B 1 5E 150 4ELAR B B2 5 TR =
RGP X FREERNELNS, RITEEIRS
ERERARANLEHSWEE R, BOBER M 2REE”X—
(5 AR A 5 G b 26 ) JBL4E 7  A) S AE R S T b 3 o TG o L [
BEXRMEHAR BR . EERLTEN,

2. legal positivists

BRTIEENE. BBETIEENFULFELTEYHE
BREEM ANERNR A RBETFINBENAS R LENS
L. MARMRMES.

3. In fact, it is the prime function of the body of law known as
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the criminal law, for it is to maintain some coercive orders,
which react against certain events, regarded as undesirable
because detrimental to society, with such coercive acts as dep-
rivation of life, liberty or economic values of the responsible
individual.

BEXEXREHRE RN RERIIHEEDE. BAF
ERMEMRIT A 4r B B F 7% 98 v T B ok R SR
MR L. MXLREEMERARMRMNLSEHFEN, A
ks &3 RN SE oL R

4. According to the majority view, we are confronted here with a
classification of legal relationships: private law represents a
relationship between coordinate, legally equal-ranking sub-
jects; public law, a relationship between a super and a subor-
dinated subject. That is, between two subjects of whom one
has a higher legal value as compared with that of the other,

RKEBANN, AERMBEATRBERLAESE. AL
BYSIRZEPHRAABFAER LS E A MELER. @
BRI, R — RS —FRERE R,

5. Neither in interpreting statutes nor in interpreting precedents
are judges confined to the alternatives of blind, arbitrary
choice, or “mechanical” deduction from rules with predeter-
mined meaning.

REERBRXEIRAEN, EAERBEEN. S0
MIFREIE D7 35 » S R AR A9 BE S & SC b T LR M 3 3

Word Study

L ovalid a. AHM; FEER AW
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A valid contract is one that is in all respects in accordance
with the legal requirements for a contract.

This contrast of sale of goods will be valid for three
months.
validate vz, 4% HE#E

The parties have entered into agreement to the way to
validate the convention.
validity »n. H3L%N

If a promise results from fraud or duress, its validity can
be challenged for a lack of meeting of minds.

. trial . B[R], @ H|

try e, ], # ¥

At the lowest level are the trial courts, which have fact-
finding as their primary function.

In most actions for damages, the parties have a right to
have the facts tried by jury.

. legislation n. 33

The accepted social morality and wider moral ideals enter
into law either abruptly and avowedly through legislation, or
silently and piecemeal through the judicial process.

Legislation and custom are often referred to as the two
“sources” of law.
legislature n. ¥IEHLX

In England, where there are no formal restrictions on the
competence of the supreme legislature, its legislation may yet
no less scrupulously conform to justice or morality,

Each state retains a substantial degree of autonomy.

Each has its own constitution, statutes made by its own legis-
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lature, and a body of case law created by its own courts.
legislative «. .3Ef
Impeachment is a charge of misconduct brought against
a government official by a legislative body.

. enforce wv. SEHf ;AT
enforceable a. W #HfTHY

Parties are allowed to create rights and duties between
themselves, and the state will enforce them through legal ma-
chinery.

For a contract to be enforceable, four requirements must
be met.
. assume v, 7R EIR
assumption »n, 7&KH ;R

The detriment must be a special kind of detriment—a le-
gal determent—that means the surrendering of a legal right or
the assuming of a lega) burden,

Assume that the’court grants the mother's request for
custody because, given the ages of the children, the court be-

lieves that it is in.the children’s best interest to remain with

their mother.
Exercises
I . Retell the main idea of the text in English,

IL. Fill in the blanks with the words and expressions in the box.
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avowedly liability upon conceded
justice conform express positivist

competence as

The law of every modern state shows at a thousand points
the influence of both the accepted social morality and wider
moral ideals. These influences enter into law either abruptly
and (1) through legislation, or silently and piece-
meal through the judicial process.

In some systems, as in the United States, the ultimate

criteria of legal validity explicitly incorporate principles of

(2 or substantive moral values; in other systems,
(3) in England, where there are no formal restric-
tions on the (4) of the supreme legislature, its leg-

islation may yet no less scrupulously (5) to justice
or morality. The further ways in which law mirrors morality
are myriad, and still insufficiently studied: statutes may be a
mere legal shell and demand by their (6) terms to
be filled out with the aid of moral principles; the range of
enforceable contracts may be limited by reference to concep-
tions of morality and fairness; (7) for both civil
and criminal wrongs may be adjusted to prevailing views of
moral responsibility. No(8) could deny that these
are facts, or that the stability of legal systems depends in
part(9) such types of correspondence with morals,
If this is what meant by the necessary connection of law and
wmotals, its existence should be(10)

. After you read the following passage, write out a summary in
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English with about 70 to 90 words.
It may be said that the distinction between a good legal sys-
tem which conforms at certain points to morality and justice,
and a legal system which does not, is a fallacious one, be-
cause a minimum of justice is necessarily realized whenever
human behavior is controiled by general rules publicly an-
nounced and judicially applied. Indeed we have already
pointed out, in analyzing the idea of justice, that its simplest
form (justice in the application of the law) consists in no
more than seriously taking the notion that what is to be ap-
plied to a multiplicity of different persons is the same general
rule, undeflected by prejudice, interest, or caprice. This im-
partiality is what the procedural standards known to English
and American lawyers as principles of “Natural Justice” are
designed to secure. Hence, thought the most odious laws
may be justly applied, we have, in the bare notion of apply-
ing a general rule of law, the germ at least of justice.
Further aspects of this minimum form of justice that
might well be called “natural” emerge, if we study what is in
fact involved in any method of social control-rules of games
as well as law, which consists primarily of general standards
of conduct communicated to classes of persons, who are then
expected to understand and conform to the rules without fur-
ther official direction. If social-control of this sort is to fun-
ction, the rules must satisfy certain conditions: they must be
intelligible and within the capacity of most to obey, and in
general they must not be retrospective, though exceptionally

they may be. This means that, for the most part, those who



