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1 Sources of law

Common law and equity

Development of the common law

Before the Norman Conquest, there was no unified system
of law.

Types of courts

The Shire Courts

l The Hundred CourtsJ l The Franchise Courts l

The Norman Conquest

Generally, law is regarded as beginning with the Norman
Conquest, which made many changes. There was a strong
centralised government headed by the King and advised by
his Council (Curia Regis).

The common law

A common law was established by the ‘general eyre’, which
eventually created the first national courts. Good local
customs were applied promoting certainty and consistency;
the doctrine of stare decisis (‘the decision stands’) was born.

Defects of the common law: rise of equity
Writs were very specific. In common law, if there was no
writ, there was no remedy. Money damages were the only

remedy. The law favoured the rich and many rights were
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not recognised. No right of subpoena existed to compel
witnesses to give evidence.

The rise of equity

Equity created new rights. New procedures were introduced,
for example, the right to subpoena and discovery of
documents. The rich nobles resented equity because of the
reduction in their incomes. This resulted in the Provisions of
Oxford 1258, prohibiting expansion of writs. This statute was -
later modified after complaints. T

Equitable remedies

injunction specific performance

rescission rectification

Advantages of equity

Equity was less rigid and formal than the common law,
resulting in more flexibility. It was fairer, dealing with cases
on their merit. It was described as a ‘gloss upon the law’.

Defects of equity
Equity lacked certainty. It varied from chancellor to =™
chancellor. It became overburdened and slow moving. '

The Judicature Acts 1873-75

The Judicature Acts resolved the difficulties and

reorganised the existing courts, fusing the common law

courts and the court of chancery. Both common law and
n equity decisions could be given in any court.
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European Community law

As a result of the European Communities Act 1972, the UK
and its citizens are subject to European Community law. The
Community is part of a wider legal institution, the Furopean
Union.

l The ‘three pillars’ of the European Union |

I l

European
Community
Common foreign and
security policy
Home affairs
and justice

European institutions

European Court of Justice
(in Luxembourg)

Council of the
European Union

l |

| Commission ] I European Parliament I

Council of Ministers

P
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Sources of Community law

Primary legislation Secondary legislation
Community Treaties Regulations, Decisions,
Directives

Community law has a higher legal status than domestic law.
In Factortame Ltd v Secretary of State for Transport (No 2) (1991),
the House of Lords considered the relationship between UK
and Community law. It confirmed that the effect of the
European Communities Act 1972 was that Community law

has supremacy over all UK law (in this case, the Merchant .

Shipping Act 1988), even in the face of Parliament’s express
intention to contradict Community law. This case has
significant constitutional importance, since it suggests that
the Parliament of 1972 was able to bind the Parliament of
1988, going against traditional notions of parliamentary
sovereignty. Parliament, though, still retains the right to
repeal the 1972 Act and, therefore, to leave the jurisdiction of
the European Union.

European Convention on Human Rights

The Convention is signed by the 43 members of the Council
of Europe. It protects the fundamental rights and freedoms
of all members of the signatory States.

Institutions

| European Commission of European Court of Human
Human Rights Rights (in Strasbourg)
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Human Rights Act 1998

On 2 October 2000, the Human Rights Act 1998 came into
force, incorporating key parts of the Convention into UK
law. All public bodies now have a duty to act in accordance
with the Convention, and those who have their rights
infringed have a remedy in the domestic courts. Also, the
courts must construe all legislation, so far as possible, in a
way which is compatible with the Convention. If it is
impossible to do so, a declaration of incompatibility must be
made. The impact of the Act is already proving to be
significant and wide-ranging,.

Domestic law

The legislative procedure

Formal procedure: name of

First reading the Bill is read

Second reading Main debate on the whole Bill
Committee stage, Bill is examined in detail and
Report stage Comimittee reports back with

suggested amendments

Third reading Final vote on the whole Bill

Limited power: can suggest

House of Lords amencments

Monarch approves Bill
Royal Assent and give}; consent
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Acts of Parliament

Delegated legislation o
Promulgated by bodies other than Parliament itself, this

type of legislation is necessary for expediency. It is ==
sometimes known as subordinate legislation, but is not " ~
inferior to other legislation. .

Orders in Council

Statutory instruments

Byelaws o




