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How legal rules are made

The legal rules which guide our courts and other tribunals in
deciding the particular matters that come before them are
expressed in varying forms. There are, of course, the
enactmentst 1 of our legislatures, federal, state, and local, and
of the myriad of executive agencies authorized to promulgate
regulationst27. Also, we have the authoritative opinion of a
court, rendered by it in deciding a case before it, setting forth
the precise construction®3! to be given to a specific statutory
provision. But in addition to these, there are rules, or perhaps
more correctly, doctrines (47, which are of wide importance and
yet are to be found in no express enactment and in no one judicial
opinion. They are the traditional doctrines which have been
developed over the years, in some cases (°7 over the centuries, as
the outcome of the views expressed by the courts in disposing of
particular cases. Such doctrines, rather than being set forth in
definitive form in any one court opinion, are to be collected from

(1) enactments HlE¥:. %[ statute,

(2) regulations B %M. BAERECH, diTEAH S0 FBUR TS,
¥R 4 agency regulation,subordinate legislation &, delegated legislation,

(3) precise construction #E % ## #&. construction #§ & ¥ % X 4 (40 statute,
opinion L4 & instrument £F) (R RE,

(4) doctrines i JFUH . #8772 BB RN,

(5) cases R+ RH.
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a long succession of such opinions'!”.

Legal rules and “law”

The body of our legal rules®?” is, of course, usually referred
to as “the law.” This term, in contrast to the term “legal rules”
(or “rules of law”) is, however, sometimes used in a wider sense.
The term “legal rules” unequivocally describes merely a collection
of man-made regulations, at a given time’ 3’ recognized by the
public power'*’ as binding, and enforced by it, while the term
“law” has been used by some thinkers to connote a body of
eternal principles, having an existence independent of transient
man-made regulations. To distinguish this latter concept, the
term “natural law”( 57 has been employed, while the body of rules
enforced by the state, in contradistinction, is termed “positive
law. ”(5J Needless to say, our concern in these pages’’? is solely
with positive law.

The operation of rules of law is, of course, twofold. They
guide and control the agencies of government, executive as well

(13 are to be ... such opinions M\ — £ HRPIAHIRE LIESM K. opinion Fjk
B, BEEREHMFERGARARYE, B¥OERPFLHRA LA
Ba EH RERFELE, WA judicial opinion,

(2] legal rules HAR#M, FEFERICHES, rule(BIM)) | principle JE M) # doctrine
R0 H o o A (B AR, rule R B — AR Z A,
Z WM FH D) principle, i doctrine N B A E HHBEMRILEK.

(3] agiven time ¥ E6E],

C4J public power 234001, IR TN AHBFIH . SREEHEH . A
M 4T B 1 (various forms of legislative. judicial, and executive
authority) ,

(5] “natural law” “BRRE”. 5 LIER" (positive law) HI%E, — 8K, 15§ —FF
HAEREXRFHES, BREALARERTAKEFENEN.

C6) “positive law” “SL7ERL", BRI RIATMES, QFEBO0OL HAEMY
Wik mFF A made law,

(7 in these pages TER X,
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as judicial“1?; and they guide and control the individual, to the
extent that he is familiar with them, in his dealings and behavior.
The actions of individuals are of course guided and controlled also
by innumerable rules and standards of conduct‘?? which are not
enforceable' 37 by any agency of government; but such rules and
standards, particularly if they relate to property or business
transactions, or to family obligations, from mere custom tend to
become rules of law 47, recognized and enforced by the tribunals
of the state. A large part of our rules of law had its origin in such
community custom, rather than®’ in any deliberate act of
legislative creation.

The formulation of the law: cases and statutes

When the judge or lawyer must ascertain the legal rule governing
a given state of facts, he of course turns in many cases to the
statutes” €’ enacted by Congress, or by the state legislatures. In a
host of situations, however, there is no applicable statute’’ —
not because the question is a new one. but, more likely, because
it is an old one, and the rule applicable to it has long been well-
settled and well-understood, so that no need has been felt for a

C1) agencies of government, executive as well as judicial B AF#1%. & 7% 5h B
WIEFTBALK,
{22 rules and standards of conduct 734 31 FierAE .

[3) enforceable F3R&IHAFTHY .
{41 from mere custom tend to become rules of law # M —R 89 J 1R LR E R

M, /riFA41E from mere custom ZEMIE HARIE . B ZhA tend,

(5] rather than iR &,

{67 turns in many cases to the statutes 1R FR A F R FHEH, K. Hid
451E in many cases fENIBEABNE T EIE turn to A6, W L fE B
HBEPENHR. statutes PR I, 18 7 BV HE HTA Hi
#.

{71 applicable statute ] P& IR 33
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legislative declaration’ 1. Initially our law, as carried over from
England, was chiefly traditional rather than statutory. that is to
say, it had been formulated not through enactments by
Parliament®?7 but through the pronouncements of the courts over
the two or three centuries preceding, as new questions arose in
the cases brought before them. Today, by contrast, over very
large areas of our law, the starting point is a statute enacted by
the legislature, in conjunction, perhaps, with a regulation
promulgated by an executive agency pursuant to statutory
authorizationt 37,

Nevertheless, the statement. so common in our elementary
textbooks on American government, that today the legislature
makes the law and the courts merely interpret(*’ it, greatly
oversimplifies the situation. It fails to take into account the fact
that a case before a court may, and in fact often does, present a
situation in which there exists no established rule of law by which
the court may be guided. Where this occurs®$? , the courts do not
hesitate, in a proper case 67 , to create a new rule of law. A rule
so created governs the particular case in which it is announced,
and may be followed in subsequent cases presenting the same
question. It is, of course, always open to the legislature to change
the rule as to future cases, or to reaffirm it by enacting it in

(1] legislative declaration M. LR ERMMA AR XE) . MATNBIARELE
38 2 37 AL % TE T 7 %) ) 3 3 A B ST

(2] Parliament &, HHEEUSHEHFEFMHER, W FEH Congress; X H
Fim$ K % Parliament; H & % Diet; R B #7 % Duma; = E # Legislative
Assembly ; #; [ j 2 the National People’s Congress,

£3) pursuant to statutory authorization AR 4B & £ KL,

(47 interpret f#%¥, &0 interpret the document literally #; £ [ & L & B 3 {4,
% [d] construe,

(53 Where this occurs IR AESL R4 . HEREIEFR, where B ABER S
MBS AT ARIE E FXERREHE B, 0. if . which. in case that. where %,

(6) in a proper case ZE ¥ (FAIF) FEL T . proper Z % ] reasonable 5
admissible,
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statutory form®17. But if it does neither, and the rule is accepted
by the highest state court (or, if a question of federal law is
involved, by the United States Supreme Court®¢7), it may be said
to be as fully a part of the law as any legislative enactment; and a
very considerable part of our substantive law(3J, and a
measurable but smaller part of our procedural law® 47, are of this
judge-made character.

The extent to which our statutes have created new rules of law,
rather than merely restating antecedent, traditional legal doctrine,
varies greatly from one legal area to another. At one extreme is
found a statute (e.g., the federal labor relations statute®57) which
created entirely novel rights and liabilities, previously unknown to our
law. At the other extreme is a statute (e. g. ,» the Uniform Negotiable
Instruments Law® 67) which, for the most part, merely sets forth in
systematic fashion doctrines long-accepted by the courts everywhere
(and on a few points enacts a rule which some courts had adopted and
others had rejected) .

(1) to reaffirm it by enacting it in statutory form L) #1570 22 M4 X %k 1k
SN LL#EA

(23 the United States Supreme Court ZEEBEHBRFER. A TEBEBEFHE
&, IEL B E S, the United States % 85 state () A, S ZE BiF P,
the United States(g, the US) — R % % “ % HB 3", E“RE”, w0: US
Constitutiond 3& BB FBE % ) (I & M AT FE3%) s US Coded 2 BB I35 AT
FOREEB IR AT EYRB LB, DESHEER, W
B & A I S B AL B E R 1)

(3) substantive law k¥, HREAMTERE. 25 . CARNREBREFL
% ZBORCRIRS Wik, 5B F " (procedural law) A 3T,

(4) procedural law BFFsk. 5 RRIEE Rk B #LE AR S 55 % 2R B9 3L BTG
EHFIABREMNES, WH Y adjective law, & substantive law HIX}.

£5) the federal labor relations statute BE3BFH KRB,

(6) the Uniform Negotiable Instruments Law 84— il i B . negotiable instrument
HUE BB, thBR Yy negotiable paper B negotiable note, £ 4% iC M (bill of
exchange) . A< (promissory note) . 477 X J (bank check) . FF 8k B 1iE ( certificate

of deposit) %,
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Despite the considerable area of the traditional law’ !7 which has
thus been converted into statute, a surprisingly large body of our basic
legal doctrine still remains purely traditional; that is to say, there exists
no legislative. formulation (or indeed any other systematic formulation
having official sanction“?7) to which the inquirer can resort. The
doctrine in such cases is not expressed in any single formulation; its
purport can be gleaned only from the writings of judges and
commentators (the writings of the judges being the “opinions” written
by them, ordinarily only in the appellate courts’ 37, in explanation of
their decisions in particular cases). Though this may seem, abstractly,
an irrational arrangement for the formmulation and communication of
legal doctrine, in practice it works at least well enough to discourage
any proposal for massive or comprehensive codification” 4’ of those
areas of our law which still remain chiefly traditional, particularly since
codification itself, however skillfully done, carries with it the seeds of
new uncertainties of meaning. The adjudication of the legal rights of
individuals® ¢ is not by any means carried on exclusively by the courts;
a vast array of administrative tribunals®®?, so-called, also adjudicate
legal rights, often in matters of great importance. Like the courts,
these tribunals amplify and elaborate’’ the statutes which they
enforce. Their holdingst 87 are in all cases subject to revision by the

(1) treditional law 5565k,

(2) systematic formulation having official sanction 2B F ER AT W& R R K.
sanction #LAEELIA T . 21 The committee gave sanction to the proposal. &M &4t XE
TEB

(33 appellate courts | fFke.

{4) codification B HuAAE .

£5) The adjudication of the legal rights of individuals 4~ A ARG R L.

{6 administrative tribunals TEERFIFLH ATHEE.

€73 anplify and elaborate I FEME R,

(8) hollings k.
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courtst 17 on appeal; but since, in many cases, the partiest 27 before
them do not seek a review by the courts, their decisions in a number of
instances come to be accepted as authoritative. Hence, it is correct to
say that our legal rules are made by our administrative tribunals as well
as by the courts and the legislatures.

English ancestry of American law

The traditional rules of law which, whether or not now
formulated in statutory garb®3?, comprise so important a part of
our law, both substantive and procedural, are, as already
indicated, largely of English rather than American origint*.
Many of them formed part of the legal tradition which the
English settlerst%7 carried with them to these shores; and
becoming in turn a part of the legal tradition of the Atlantic
seaboard, they eventually extended their sway over the entire
country'¢J, including those parts of it which had earlier been
governed by Spanish or French legal doctrine.

The law and procedure of seventeenth century England,
which the English settlers had thus transported across the
Atlantic, had been a growth of some five centuries, with diverse
rootst 71, The Roman occupation of England, though it endured

{1) are ... subject to revision by the courts B (¥R FLAE M, be subject to %% F,
#N The contract is subject to the law and regulations of the People’s Republic of
China. #&FZPEARLAEKEEAAN AL,

[2) the parties I 4 A,

[3) statutory garb f{EEER.

(4) largely of English rather than American origin 3 EXF TR EEEMIEERE
#*.

(5) the English settlers R R #].

(6) extended their sway over the entire country ¥ o1& W HP BB TR E
®. sway BHXRERMENRS.

(7)) with diverse roots £ R M.
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for a period about a third as long as has since ensued“!’,

apparently left little permanent impress on the legal institutions
of the country. Nor, during the six centuries that followed, did
any of the dynasties of Norse invaders’?’ who managed to
establish a precarious dominion over the country succeed in
sctting up a centrally controlled system of justice; local custom
governed law and procedure, and local magnates®3J, whether lay
or ecclesiastical® *’, administered justice. It was the Norman
conquerorst 37 of the eleventh century who for the first time
extended a strong central control over the whole territory of
England, and subsequently over Wales as well; but only gradually
did a centrally controlled system of justice® % ’— central courts and
a central supervision over local courts — take shape. By the
beginning of the fifteenth century, the process had been
substantially completed. The law which was now developed by
the central courts, and was applied also by the itinerant justices
regularly sent out from London, became a national or “common”
lawt7-,

The law of seventeenth century England was in part
statutory; but far the greater part of it reposed not in statutes but
in the accumulated decisions of the courts — case law®??, as it is

{13 a period about a third as long as has since ensued MIRET (3§ 5 3 AR 8D E
ESYH 1/3 HBEECY LT .

{23 the dynasties of Norse invaders BRI AL LRKEFTRILHHNE
B,

£3] local magnates X4 BIAN 5.

(4] lay or ecclesiastical 18 B ZEFH A,

(53 Norman conquerors B EIREN]. &SR AREMT 1066 F 3 %48
BRI RR, BISE SRR .

(63 centrally controlled system of justice By # LB RIM IR K .

€71 “common” law “¥@"k. IHAEEMHMIE, BAERRTAENRITIR,
MR mEFRAN AT TSR RE®, Qe .

(8] case law 3 lsE, SSHETTE N S0 T 23R B9 3% Bt Hidk . % 5 8 2 3 (statute
law)Agxs  RE R R R B AN HEMHE.
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called. England’s case law had not, however, been shaped by a
single tribunal. There was at this time no single high tribunal with
jurisdiction® 1? over the entire field of English law. Instead, there
were. in addition to the regular courts dealing with civil and
criminal casest2?, various special courtst32. Thus there were
{not to mention several other independent courts that had no
influence on the subsequent development of English law) a special
set of courts for dealing with maritime casest?’, a set of church
courts for dealing with matrimonial cases and with the estates of
deceased persons, and the Court of Chancery®s?.

Space does not permit an account of the development, in the
chief ports, of the special courts to deal with maritime cases —
courts which, because their supervision was entrusted to the
admiral of the fleet, came to be known as admiralty courts'%7;
nor of the reasons why the church courtst 77, long after they had
lost the rest of the extensive civil jurisdiction over laymen®87 they
had once possessed, continued to exercise jurisdiction over
matrimonial cases®®’ and decedents’ estates’'>. Some account of
the development of the Chancery Court is, however, essential.

(1) jurisdiction &} EHEAL .
(2z) the regular courts dealing with civil and criminal cases 4b ¥ R HIf H R4

H—R B

(33 special courts %[ JHkby. 1H# MIFEAIME—RRF S ERFHERE W0
EHER EREHER KRR FARER EFERS.

(4) maritime cases BEBRAE, KHNEH BB .8 L LEFFAIEMS.

£5) Court of Chancery 838, Bk (court of law) T3k R A4EE LK
PR 42T HGF 1FF Y Chancery & Chancery Court,

(62 admiralty courts HHEREE . MAFABHERTARE. BR. HFILBOIX
R SRR AR BR . 18R A admiralty Bf, maritime court,

(7) church courts H&BR. HUABHAXBESYFF ARLERH LU
S AEE BT, K R ecclesiastical court, court Christian . spiritual court,

€8) laymen A+ FEEZE AL,

(%) matrimonial cases S§HER#.

(10) decedents’ estates i#7.



