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Preface

Property, the study of the rights and duties among persons with respect to
objects, land, and other assets, is perhaps the least intuitive of all the required
courses taught during the first year of law school. The course blends a mixture
of abstract relationships and concrete rules, at once a remnant of laws intro-
duced in bygone centuries and a dynamic reflection of changes occurring
today.

Property: Examples and Explanations discusses the fundamental defini-
tions, rules, and concepts covered in Property courses. Most of this book’s
readers will be first-year students either preparing for class, supplementing
class discussion, or studying for examinatdons. We aim to make the book
useful at each of these stages of your semester. It will help bring the course
materials into focus and provide the many perspectives to help you to ““think
like a lawyer.”

Each chapter contains an introductory overview that supplements (but
does not supplant) your daily class assignments and aids in your review for
examinations. Each overview provides a clear and accessible exposition of the
fundamentals of the law of property, with the object of helping someone
focusing on the subject for the first time.

Each chapter also includes a series of Examples that test your understand-
ing of the material and your ability to apply the law to specific problems. We
recommend that you think about, analyze, and write answers to as many
Examples as you can. Writing out your responses is good practice for writing
final examinations. It also forces you to analyze the facts and the law, evalu-
ating possible solutions and ramifications of each choice you make. Alterna-
tively, you might discuss each Example with a study partner or study group,
gaining insight from the discussion.

Following the Examples in each chapter are Explanations that give our
solutions. The Explanations discuss majority and minority rules and offer
insights not readily grasped in class discussions or in the introductory over-
views of the chapters themselves. Some Explanations will help you identify
your weak areas; others will reinforce your conclusions and analysis. We have
strived to make each Explanation a stepping stone on the path to success in
your Property course.

There are no exhaustive citations of authority in this book. What cita-
tions are used in the text or in our Explanations we consider helpful either
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to orient the student reader to casebook materials or to indicate basic writings
and leading cases in the field.
We enjoy our magnificent subject and want students to grasp its fun-
damental rules and concepts, all the while enjoying their experience.
B.B.
J. S.

February 2001



Acknowledgments

Barlow Burke acknowledges the helpful and patient research of two research
assistants, Les Anderson and Athena Cheng, while they were law students.
He also acknowledges with appreciation the several summer faculty research
grants of the Washington College of Law, American University, that kept this
manuscript going there.

Joseph Snoe extends special thanks to Diane Wade, Computer Services
Librarian at Cumberland School of Law, for her assistance on graphics. He
also thanks Cumberland School of Law, Samford University, for summer
research grants to work on this project.

We are both grateful for the guidance the several anonymous reviewers
of this manuscript provided by Aspen Publishers, and for the firm editorial
hands of Carol McGechan, Jessica Barmack, and John Lyman at Aspen. Aside
from the above, we acknowledge our limitations, inevitable and otherwise, in
attempting to pull so diverse a subject within the covers of one book, and
look forward to the diverse suggestions of readers for its improvement over
what we trust will be a long shelf life in print.

B. B.
J.S



PROPERTY

Examples and Explanations



Summary of Contents

Contents
Preface
Acknowledgments

PART ONE: Possession, Personal Property, and Adverse Possession

RN

The Law of Property

Personal Property and Possession

The Law of Finders and Prior Possessors
Bailments

Gifts

Good Faith or Bona Fide Purchasers
Fixtures

Adverse Possession

PART TWO: Common Law Estates and Interests in Real Property

9

10.
11.
12.
13.
14.
15.

Common Law Estates

Future Interests

Some Special Rules of Construction
The Rule Against Perpetuities
Concurrent Interests

Marital Estates

The Law of Waste

PART THREE: The Law of Landlord and Tenant

16.
17.
18.
19.
20.
21.
22.

The Landlord and Tenant Relationship

Transfers of the Lease

Waste, Repair, and Destruction of Leased Premises
Termination and Abandonment of the Lease
Achieving Habitable Premises

Premise Liability of Landlords

The Holdover Tenant and Concluding Comments

PART FOUR: Transfers of Land

23.

24,

The Sales Contract
Executory Period Issues

105
107
133
155
163
181
203
215

223
225
241
255
263
281
305
315

323
325
341



Summary of Contents

25,
26.
27.

Real Estate Closings
Post-Closing Title Assurances
The Recording Systems

PART FIVE: Private Land Use Controls

28.
29.
30.
31.
32.

Private Nuisance

Creation of Easements

Assignability, Scope, and Termination of Easements

Real Covenants and Equitable Servitudes: Running with the Land
Real Covenants and Equitable Servitudes: Common Schemes

and Termination

PART SIX: Public Land Use Controls

33.
34.
35.
36.

Constitutional and Statutory Constraints on Zoning
Variances, Special Exceptions, and Zoning Amendments
Selected Challenges to Zoning Ordinances

Takings

Table of Cases
Index

363
381
403

429
431
441
467
485

505

523
525
541
561
583

605
609



Contents

Preface XIx
Acknowledgments Xx1

PART ONE
Possession, Personal Property, and Adverse Possessson

CHAPTER 1: The Law of Property 3
Introduction 3
Common Law Cases 6
CHAPTER 2: Personal Property and Possession 15
Constructive Possession 20
Custom 21
More Uses for the Doctrine of Custom 23
Possession and Criminal Law: Larceny 24
Other Possessory Crimes 27
Natural Resources and Other Concerns 27
Water Law 29
Actionable Interference 30
A Concluding Note 31
CHAPTER 3: The Law of Finders and Prior Possessors 39
Finders and Landowners 40
Lost, Mislaid, and Abandoned Personalty 41
Prior Possession 42
Extensions of the Armory Rule—and a Right of Subrogation 44
Lost Property 46
Other Categories 48
Trover or Replevin 49
Recovering Possession of Real Property— Ejectment 50
Chain of Title 51
Delivery 52
CHAPTER 4: Bailments 55
Definition 55

Specialized Bailments 57



X1

Contents

Misdelivery of Bailed Property
Loss or Damage of Bailed Property

CHAPTER 5: Gifts
Donative Intent

Delivery
Gifts Causa Mortis

CHAPTER 6: Good Faith or Bona Fide Purchasers
Bona Fide Purchasers
Entrustment

CHAPTER 7: Fixtures

CHAPTER 8: Adverse Possession
The Effect of Tax Payments
Color of Title
Two Theories of Adverse Possession
Disabilities
The State as True Owner
Tacking
Further Discussion of the Elements: Actual and Exclusive Possession
Continuous Possession
Open and Notorious Possession
Hostility
Boundary Disputes

PART TWO
Common Law Estates and Interests in Real Property

CHAPTER 9: Common Law Estates
Introduction
Some History
Estates and Interests
Seisin
The Fee Simple Absolute
Fee Simple Conditional and the Fee Tail
Issue—as in “Die Without Issue”
Getting to the Fee—as in Simple, Not Just a Payment
for Your Services
Life Estates
The Creation of Life Estates
Defeasible Estates
Classifying Estates in Fee Simple

59
60

67
68
68
70

73
74
76

81

85
87
33
89
91
92
92
93
94
95
96
98

107
107
107
108
109
111
113
116

116
118
120
121
123



Contents

Two Statutory Modifications to Future Interests After a Defeasible

Fee Simple 125

Financing Improvements on a Defeasible Fee Simple 125
CHAPTER 10: Future Interests 133
Introduction 133
Reversions 135
Remainders 137

Some Lessons from the Foregoing 140

Why We Distinguish Vested and Contingent Remainders 142

Rule of Destructibility of Contingent Remainders 143

Avoiding the Rule of Destructibility 144

Some History on the Statute of Uses 145

Executory Interests 147
CHAPTER 11: Some Special Rules of Construction 155
The Merger Rule 155

The Rule in Shelly’s Case 155

Avoiding the Rule 157

The Rule in Wild’s Case 158

The Doctrine of Worthier Title 159
CHAPTER 12: The Rule Against Perpetuities 163
Step One 164

Step Two 165

Step Three 167

An Updated Rule 168

RAP and the Executory Limitation 169

Summary 171

Further Reading 172

Further Summary 173

The Legal Consequences of Applying RAP 174

Statutory Reform of the Rule 174
CHAPTER 13: Concurrent Interests 181
Rents and Possession 183

Three Common Law Causes of Action 183

The Joint Tenancy, with a Right of Survivorship 187
Distinguishing Joint Tenancies from Tenancies in Common 187

Severance 189

Secrecy 191

Severance of a Joint Tenancy by a Mortgage 191

Tenancy by the Entirety 193

A Leading Case 196



