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Chapter 1 Contract Law on Foreign
Business

On October 1,1999, the Contract Law of People’s Republic of
China (hereinafter referred to as the Contract Law) came into force
and replaced the original three contract laws, i.e. Economic Contract
Law, Foreign Economic Contract Law and Technology Contract Law
which were abolished simultaneously.

The 23 chapters of the Contract Law deal with general issues of
contract law including formation, effectiveness, performance,
amendment, assignment, termination, and breach. The Contract Law
also covers the issues raised by 15 specific categories of contract, many
of which are of direct concern to foreign investors as well as foreign
companies. The Contract Law also contains some special articles
dealing specifically with foreign contracts, such as Article 126 on
choice of law, Article 129 on lawsuit limitations for international sales
contracts and technology import contracts, etc.. In addition, the
Contract Law incorporates some terms found in the United Nations
Convention on Contracts of the International Sale of Goods (CISG) .
The CISG, which became effective in China in January 1988,
establishes uniform legal rules governing formation of international
sales contracts and the rights and obligations of buyers and sellers. It
applies automatically to all contracts for the sale of goods between
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traders from different countries that have ratified it, unless the parties
to the contracts expressly exclude all or part of the CISG or expressly
stipulate a law other than the CISG.

Clauses of Contract

The principles of freedom of contract and autonomy of will are the
foundation of contract law which excludes the interference of any unit
or individual to the content of contract that shall be negotiated by the
parties to the contract at their own will. In this way, The Contract
Law provides in its Article 12 that “the contents of a contract are to be
agreed upon by the parties and shall in general include the following
clauses:

(1) name and domicile of contracting parties;

(2) subject-matter of contract;

(3) quantity;

(4) quality;

(5) price or remuneration;

(6) time limit, place and method of performance;

(7) liability for breach of contract; and

(8) approaches to settle dispute.

The Government Approval Process

One of the issues facing contracting parties especially foreign
investors is the government approval process which is required for
many contracts. The Contract Law makes it clear in Article 44 and
elsewhere that approval procedures for the contracts mandated by other

laws and regulations will stay in place.



Chapter 1 Contract Law on Foreign Business -+ 3 -

Forms of Contracts

The Contract Law broadens the scope of contract law to include
oral as well as written contracts. The Contract Law states that
contracts may be concluded in writing, or orally or in other forms.
The contracts should be made in writing if regulated by other laws or
administrative regulations, or the parties to contracts require so. That
is to say, on one hand, the Contract Law entitles the parties to choose
the form of concluding contracts; on the other hand, it emphasizes the
statutory requirement of written form by other laws and regulations.

For contracts that must be in writing, the Contract Law defines
written form to include letters, telegrams telexes, faxes, EDI and e-
mail. Even for contracts that are required by laws to be in written
form, however, there is an important exception. If performance of a
contract’s essential obligations of one party has begun, and other party
has accepted it the contract is enforceable without a written document
(Article 36). Whether or not foreign companies intend to create
binding oral contracts, they will need to clarify carefully their
intentions to other parties. Article 54 would allow other parties to
apply for modification or revocation of the contract on the basis of
serious misunderstanding with respect to its conclusion. This
provision, however, would be particularly troublesome in the case of

oral agreements.

Offer and Acceptance

This will be a great convenience for foreign investors or companies
from countries that are signatories to the CISG, as their sales contracts
will already reflect these concepts. The Contract Law will make
international sales contract practice more consistent with other forms of

contract encountered in China.
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Under the Contract Law, an offer must be definite and manifest
the party’ s intent to be bound if the other party accepts (Article 14).
It is effective when it reaches the offeree (Article 16). Offers may be
withdrawn or revoked before or at the same time they are received by
the offeree ( Articles 17, 18). They are irrevocable if the offeror
provides a term during which they will remain open; or if the offeror
otherwise indicate that they are irrevocable; or if the offeree has
reasonable grounds for believing that the offer is irrevocable and begins
to make preparation for performance (Article 19) Acceptance must be
apparent which indicates the offeree’ s consent to an offer (Article
21). Contract is established when acceptance become effective and
acceptance is effective upon receipt by the offeror. Acceptance may be
effective by performance if the offer expressly requires that or in
accordance with business transaction practice (Article 25,26).

On the key issue of acceptances that modify the terms of the
original offer, the Contract Law follows the approach of the CISG. An
acceptance with material changes constitutes a counteroffer ( Article
30). An acceptance with non-material changes is effective unless the
offer is conditioned on the offeree making no changes or the offeror
objects promptly (Article 31). In the absence of objections, the
contract is formed on the terms of the acceptance. The definition of
materiality basically follows the CISG.

Fairness Principle

Parties who seek to address contract issues by the use of standard
terms must proceed cautiously under the Contract Law, which subjects
the use of standard terms to the overriding principle of fairness.
Faimess in this context includes substantive and procedural
components. The party using such standard terms must call the other
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party’ s attention to the clauses containing the exemption from or
restriction of its contract liability, provide explanations of their
meaning upon request and seek specific agreement; otherwise, the
standard terms are without legal effect (Article 37). Standard terms
that undermine a party’ s significant rights and duties are ineffective
(Article 39). In cases where the standard terms are unclear, they are
to be interpreted against the drafter’s interest (Article 41).

Agency System

1. The provisions of apparent authority

The Contract Law provides that when agents exceed their
authority or continue to sign contracts after termination of their
agency, their agreements are effective unless there is no reason for the
third party to trust that the actors have the power of agency. (Article
49). It also provides that when company representatives exceed their
authority, their agreements will be effective unless the third party
know or has reason to know of the representative’s lack of authority
(Article 50).

The above provisions include the rule of apparent authority which
is also applied to the agent problem of sales contract involving foreign
elements. Apparent authority occurs when conducts of the principal
make the third party believe that the “agent” is authorized to act on
the principal’ s behalf, and in view of this apparently existing
authority, the third party enters into legal relationship with the agent.
Article 49 lists several typical kinds of apparent authority including;
the agent without authority, the agent exceeding exist authority, or
the third party reasonably believes that the agent has authority after
the termination of agency. Due to the absence of stipulation of

apparent authority in original contract law and Civil Law, problems
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arising from apparent authority can not be settled properly through
judicial methods, which contribute to the expansion of the scope of
void contracts and does harm to stability of contract relationship as well
as the protection of safety of transaction. The provisions concerning
apparent authority in the NCL provide definite legal ground for the
recognition of validity of economic contracts involving foreign elements
formed through apparent authority.

2. The provisions on “the partially disclosed principal”

Article 402 provides: “Where the agent, in his own name, enters
into a contract with the third party under the authority of the
principal, and the third party has the knowledge of the agency
relationship between the principal and the agent at the time of entering
into the said contract, the said contract will directly bind the principal
and the third party, unless truthful evidence shows that the said
ocontract binds only the agent and the third party.” In accordance with
this provision, when a professional trade company acts as agent of
domestic enterprise with the foreign company, so long as: (1) when
entering into the contract, he makes an announcement to the foreign
party that he is acting only as an agent, or states that he has the
agency relationship with a domestic client, which is satisfying the
requirement that the third party should has knowledge of the agency
relationship; (2) he enters into the contract with the foreign party in
his own name and; (3) the rights and obligations are directly assumed
by the domestic client and the foreign party, the foreign trade agency
contract shall directly bind the principal and the third party. Neither
will the foreign trade company undertake the substantive obligations,
nor enjoy the rights under the contract.

3. The provisions on “the undisclosed agent”

Article 403 regulates the undisclosed agent. In accordance with



