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1 The Nature of Legal Systems and Law

Introduction
You are about to embark on a study of the subject of law. You may be surprised to discover

that the search for an accurate, all-encompassing definition of law has gone on for thousands of
years and will not end as long as people continue to think about the subject. Today researchers
are studying legal systems throughout the world to make them work better for all of us. While
you may not have an exact definition of law in mind as you pick up this textbook, you certainly
are affected by law each and every day.

Every nation in the world has a legal system, and law touches’ each of us as we go about the
business of participating in society. If we are to be effective citizens and participate fully in
society s it becomes important for each of us to have a knowledge about and a concern for law.
The Importance of Law

Legal systems have always been an important part of every society. In thousands of
instances each day, the legal system helps us resolve conflicts, punish individuals who violate
societal norms, and solve some of our most pressing problems. Indeed, as our society becomes
more complex, we tend to rely more heavily on law to guide our conduct.

Just as individuals look to? the law as a guide in their personal affairs, so do business people
look to the law in their business activities. In the United States today there are more than two
million corporations doing business. Many of these corporations are so large that what they do
has an impact on the entire world. Examples of firms with a worldwide reach are Ford Motor
Company® and American Telephone and Telegraph Company. As large as these firms are, they
look to the law to help structure! their operations. Even though there may be significant
differences in the laws of the countries in which these firms do business, the firms’ managers
expect certain rules imposed by society to be followed in doing business. Without some shared
expectations about how people will behave —as spelled out by a society’s legal system —how could
a business person expect to run an organization, even for a day?

What Is Law

Anthropologists, philosophers, historians, sociologists, and political scientists are only a few
of the kinds of scholar who have tried to give an accurate definition of the term “law”. A
practicing lawyer would probably give yet another definition. Your own idea of law might include
legal craftsmen, such as judges, police, bailiffs, and lawyers; the places where these craftsmen
work, such as courts and jails; and the endless stream of books they refer to, such as Black's
Law Dictionary, the criminal codes®, and the Uniform Commercial Code®. Indeed, each of these
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is a part of the legal system in the United States. But this is not the whole picture’. The
historical background of law plays a large part in our understanding.

Aristotle built upon the Greek notion that the world was ordered by cosmic law or, to use
his term, natural law®. He simply meant that there is a law higher than that which is made by
mortals —a kind of ideal law. Aristotle tried to connect moral principles and legal principles.

As part of their philosophies of law, Aristotle and Saint Thomas Aquinas shared a belief in a
transcendent law given to society. Both men saw a relationship between moral justice and law.
Others also have worked with the concept of natural law. To pursue this perspective on the law
somewhat further, you might examine the works of Emmanuel Kant or John Locke. But if this
perspective is unsatisfactory, your thoughts may be closer to those of Friedrich Karl von
Savigny.

Savigny was instrumental in developing the historical school of jurisprudence®. This school
of thought suggests that law evolves as a result of a particular nation’s entire history; that
lawyers or judges simply interpret the historical direction of the nation. Even legislators, Savigny
would suggest, merely put into words that which is embedded in the larger web of a given
r;ation’s history. The name that Savigny gave this expression of the spirit of the people is
Volksgeist. Critics of the historical school of jurisprudence in general and of Savigny in particular
ask whether law simply reflects the common consciousness of the nation » as he suggests, or helps
to mold the future.

The most important feature of Savigny’s work for our purposes is that it marked a move
away from traditional generalizations about law toward a more careful pattern of study of society.
Indeed, contemporary social scientists are indebted to° Savigny for his work. Students interested
in learning more about the historical school of jurisprudence might look into the writings of Sir
Henry Maine, another legal philosopher of similar persuasion. He believed that one could analyze
various historical stages of legal development.

Why Is Law Investigated

There are a number of different ways of viewing law, each of which has a particular
strength or weakness. Yet contemporary legal scholars are always searching for new and
workable models of law that might be useful in organizing and analyzing the information that
they are continually uncovering. Why are social scientists dissatisfied with the traditional models?

Today’s rapidly changing world presents us with issues that were rare or unheard of only a
few years ago. This is particularly true in the world of work. In our society, people are calling
upon business to have a heightened sense of social responsibility, and law is ever more frequently
the vehicle used to move business people in the desired direction. Products liability cases reflect
this trend.

We have all been disappointed by products at some time in our lives, Some of us have found
unusual substances in soft drink bottles or have been hurt by machines that contained defective
parts. For many years consumers had little recourse against companies that put defective or
harmful products on the market.
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In recent years, the buying public has demanded that this burden be lifted!! in instances
where a particular product is unreasonably dangerous to the consumer, so people have turned to
law to resolve this difficulty. The legal system has responded to this social pressure by increasing
business responsibility. In more than 60 percent of our states, those who sell products that will
reach the consumer virtually unchanged are responsible for injury if the product is defective, even
if due care was used in manufacturing the item.

Clearly, law is not a set of unchanging rules; rather, it changes to reflect movements in our
society and, at times, even leads the way for change.

How Is Law Perceived

As we discussed above, there are a number of different ways of understanding what is
meant by the term “law”. In this section we present a view shared by a significant number of
contemporary writers about the subject. We begin by learning certain {fundamental concepts.
Norm'

A norm is a standard shared by members of a group about how they should behave. We all
adhere to standards of behavior that we learned as members of a family, a town, and our society
as a whole. Many of us have learned these standards so well that we do not even consciously
think about them unless we deviate from the norm.

Recently a music group called Motley Crue created quite a stir when they violated a norm by
wearing exaggerated makeup and having unusual hair styles. Many people consider such actions
outrageous and look upon them with scorn. Other simple examples of norms are that people
should have three meals a day, that dogs in fire stations should be dalmatians'®, and that nurses
should wear white uniforms while working in hospitals.

The kind of norms just mentioned are largely “informal”. That means that although they
define how a person should behave, they are really casual in that enforcement is not usually strict
and punishment for deviation is minor. The norm dictating that forks be placed on the left side of
a plate is another informal norm. Although you might raise some eyebrows or be chastised for
failing to follow the correct procedure, you probably would receive, at worst, nothing more than
a serious reprimand.

Norms may be very “formal,” and deviation may be punished severely. Any number of
standards for performance fit into this category. As a society we do not approve of one person
taking another’s life, nor do we approve of embezzlement, forgery, and arson. In each case
society has defined the norm in legal words, in something we call the “criminal code”. Violations
of the code bring punishments ranging from fines to loss of one’s own life.

Norms and Freedom of Choice

The term sanction'* may be used to describe the techniques for maintaining social control
over the members of a group. As was suggested above, a violation of a society’s criminal code
can bring a sanction ranging from a fine to loss of one’s own life.

Psychologists tell us that there are also rewards. When a person does something particularly
good, he or she is rewarded. Children know that if they do certain chores they will be rewarded
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by their mother or father. A sales employee knows that achieving a certain level of sales in a
month will mean receiving a bonus, which is a reward. An employee who works hard all year
long may expect a reward in the form of a raise in pay or a promotion.

Basically, people are free to choose how they behave. Whether you wear a sport jacket and
tie to school or a sweatshirt and blue jeans is a matter of your own choice. Not all people choose
to follow the norms prescribed by their peer group or by society. A course in psychology would
probably help you begin to understand the reasons for that kind of decision. Here it is important
to note that all of us have a range of choices from which we may choose our behavior. If we
choose within the norms, we are rewarded; a choice outside the norms results in a sanction.
Conflict Between Norms

Difficult choices arise when the norms of one group of people come into.conflict with'®
society’s formal norms. In certain groups — particularly among young people — individuals are
pressured to conform to norms that advocate drinking or the use of drugs. The larger society has
norms that sever.ely punish such behavior; hence, there is a potential for conflict.

The strains can be great in business as well. A company may be able to maximize profits by
polluting the atmosphere instead of purchasing expensive pollution control equipment, and many
firms have a norm dictating that managers should try to maximize the company’s profits. Even
s0, in the United States today, many norms have developed that apply powerful sanctions to
firms that destroy the environment. Managers may find themselves in a terrible bind, torn
between competing norms.

Law'® as a Form of Norm

Some social scientists argue persuasively that law can exist in any number of situations. For
example, in a family, parents “make laws” that children must obey; in a company, the
personnel director makes rules that employees must obey. In fact, whenever a group gets
together, law may appear. These laws, which are not supported by the official sanctions of the
government, are called “private laws™"" and are generated in “private legal systems”.

This text, however, takes the position that law is one type of norm or, more specifically,
that norms established by the official leaders of society may be characterized as law. We will limit
our discussion to the study of the U. S. legal system —those norms established by any part of our
government—and we will not discuss private legal systems, except to note that they are actively
studied by peopel interested in the sociology of law.

Legal Systems

Once you understand the concept of law, you can imagine a number of different ways of
putting together the laws of a particular society. Lawmakers can put together laws to create a
very democratic or a very autocratic society. For example, in the United States the system of
government allows individual citizens to participate extensively in creating laws. On the other
hand, in Iran the legal system was dominated for years by the whims of its leader Ayatollah
Khomeini. In fact, there are an enormous number of different ways to construct a legal system.

Karl Llewellyn (1893-1962) developed what he called the law-government continuum to
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illustrate the point that legal systems can be constructed in an infinite number of ways. He
suggested that, in a legal system at the government end of the continuum, decisions would be
made according to the arbitrary whim of a leader. Laws would exist or disappear depending on
the leader’s mood. Llewellyn called this extreme situation the government pole, while the other
end of the continuum was the law pole, as diagrammed in Figure 1. 1. At the law pole, the rules
of law would be so complete that there would be no need for human judgment. Whim would play
no role in such a system.

Both ends of the continuum are extreme systems, and it is difficult to imagine any modern
legal system at either extreme. It is possible, however, to place nations closer to one pole than
the other. For example, countries controlled by a dictator are closer to the government pole than
to the law pole. The United States and Great Britain are closer to the law pole.

Figurel. 1 The Law-Government Continuum

Legal systems can exist all along this line

L aw Government
F |
Pole Pole

United States actively do business all over the world. The laws governing business
transactions vary from nation to nation. Managers should be very careful not to assume that rules

of law and interpretation of them are the same worldwide.
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to come into conflict with sb. 5% A %k twiz
to come into conflict over sth.  S3EEE 4 rhge
They came into sharp conflict over the wording of the contract. ISR OEAEET
WEVH M.
16. Law 3£# (Norms established by the official leaders of society; also those interest recognized and secured
by society. HAL X H ABEMNHA, LRMSFAMNBRIHFED

17. private law  fk Okl sk & B RILFTA B AN A S AR FIA BT AL R LA A 2 7%
RENERENIAN, GERE WS

Exercises

I. Answer the following questions .
1. What is the importance of law?
2. Can you give the definition of law?
3. Why can lawmakers put together laws to create a very democratic or a very autocratic
society?
4. Can you cite some examples to show “informal” norms?
5. Is there any conflict between norms?
. True(T) or False(F)?
___1. The search for an accurate, all-encompassing definition of law is certainly not an easy
thing,
2. As our society becomes more complex, law is of no use to us.
__ 3. Not only individuals but also business people look to the law as a guidé in their
-



personal affairs and business activities.
4. The definition of the term of “law” is differently given by different kinds of people.

Law is a set of rules unchanged.

6. People are free to choose how they behave, so it doesn’t matter if they choose within
or outside the norms.

7. “Private laws” are not supported by the official sanctions of the government.

8. Since legal system exists in every nation, the law governing business transactions is

identical.

IIL. Put the following phrases into English .

1v.

1. AHHAR 6. A%, #tk

2. FHEEN 7. PR

3. - BERA 8. BH—ENE—K&
4. FEEM TSR 9. ¥}

5. HEREH~S 10. f7%%W

Cloze.

A court is a tribunal established by government to hear and _ 1 matters properly
brought before it, to give redress to the injured or enforce punishment __ 2 wrongdoers,
and to prevent wrongs. A court of record is _ 3 _in which the proceedings are preserved in
an official record. In a court not of record the 4 are not officially recorded.

Each court is empowered to decide certain typesor _ 5  of cases. This power is called
jurisdiction. A court may have original or appellate jurisdiction, or both. A court 6
original jurisdiction has the authority to hear a controversy when it is first brought into
_ 7 . A court having appellate jurisd.iction, on the other hand, has authority to review the
judgment of an inferior court. '

The jurisdiction of a court may be general, as distinguished 8 limited or
special. A court having general jurisdiction has power to hear and decide all controversies
involving _ 9  rights and duties. A court of limited or special jurisdiction has authority to
hear and decide only those cases that fall 10 a particular class, such as cases in which the
amounts 11 below a specified sum.

Courts are frequently classified in terms 12  the nature of their jurisdiction, A
criminal court is __ 13 that is established for the trial of crimes, which are regarded 14
offenses against the public. A civil court, on the other hand, is authorized to hear and decide
issues 15  private rights and duties and also noncriminal public matters. In like manner,
courts are 16 _ as equity courts, juvenile courts, probate courts, and courts of domestic
relations, _ 17 the basis of their limited jurisdiction.

 Each court has inherent power 18 establish rules necessary to preserve order in the
court or to transact the business of the court. An infraction of these 19 or the
disobedience to any other lawful order, as well as a willful act 20 to the dignity of the

Q.



