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Foreword

With “International Economic Law”, a comprehensive handbook on international busi-
ness law comes into being. Covering almost the whole range of modem business law, the
handbook consists of five volumes, each contributing to a carefully defined branch of busi-
ness law:

1) International Investment

2) International Commerce

3) Intemnational Business Procedure

4) Intemational Business Organization

5) Intemational Finance

For lawyers practicing in the field of Chinese business law, the volumes of utmost im-
portance and value. Not only do they comprise the texts of current Chinese legislation and
international agreements ratified by China, but also contain the relevant case law and prece-
dent, thus also enabling the foreign readers to understand the practical outcome of the appli-
cation of these legislation. Thus Professor Fan established a standard work in international
investment and trade with China. Mr. Fan spent a considerable time at my Germany institute
doing research in the fields of German and European business and states in intemational in-
vestment trade, and having full knowledge of the westen legal culture and business environ-
ment, he is somewhat predestined to edit such standard work on international business law.
I hope that an English translation of the work will be available soon, so that the handbook

shall receive the internatioal distribution acknowledgement it deserves.

Prof. Dr.jur. Dr.rer.pol. Dr.h.c.Franz Jiirgen Sicker,
Director of institute of Furopean and German economic law, compentition law and en-

ergy law



Preface

. 31
In order to show clearly the paramount development of the Chinese economic legisla-

tion, I would like to take this opportunity to look back on it.

Traditionally, with only a few exceptions, China did not have detailed economic legis-
lation. First attempt to enact economic laws started with a Trade law of 1904 . Subsequently,
Chinese economic legislation was modeled on foreign laws, especially in the field of corpora-
tion law.

In 1949, all laws and regulations existing in the previous regime, including economic
laws, were abolished. A legal vacuum was the consequence. The following case in Faxue, a
leading legal periodical, provided with an illustration of such a situation

A judge in an unnamed state court asked the Law Review’s opinion on the following
case: An enterprise in Hebei province ordered pipes a company in Shanghai for 1200 yuan
and paid for them. However, the Shanghai enterprise failed to deliver the goods. The Hebei
enterprise asked for help from the bank and the authority in charge of the seller as well as
from Shanghai Industrial and Commercial Administration Office. According to the seller’s
bank, there was no money in seller’s bank account. Shanghai Industrial and Commercial
Administration Office explained to the buyer that the seller could not deliver because of a
shortage of raw materials; and it could not pay wages or salaries because it was in liquida-
tion. Under this circumstance the buyer appealed to the court. The judge remarked that this
was the first case of this kind 10 come before the birth of judicial court.

Faxue answered: If the entity was being disbanded and had ceased production, it
couldn’t obtain any bank credit. Should it have no money on its bank account, it may only
sell its assets in order to pay its debts. Under such circumstance, certain claims have to be
settled first, with priority given to claims for wages and salaries, then taxes and repayment
of bank credits. Finally, claims arising out of contractual obligations can be satisfied .

Today, this case may easily be solved on the basis of the Law of Civil Procedure. But
at that time there were no regulations on civil procedure.

More than two decades ago, when I first started negotiating a major Sino-foreign joint
venture contract in China, I was greatly surprised to learn that we had virtually no basis to



find adequate legal solutions — We still had to work in legal vacuum. We had at our dis-
posal, apart from a short joint venture law, only some vague laws and — many unpublished
regulations. No provision helped us to regulate complex matters required to run such a so-
phisticated legal entity like joint venture.

Nowadays, the economy of the P. R. of China is enjoying unprecedented growth over
more than a decade, and a series of indexes shows that the Chinese economy will become the
largest in the world within a few yesars with multiple foreign ramifications.

Under this new situation, legal tools have gradually been created to implement the far-
reaching economic reforms introduced by the 3rd Plenum of the 11th Party Congress held in
December 1978. The legal reforms which followed the economic ones were steadily progress-
ing.

As a result of the legal reform in the P.R. of China, four basic legal fields appeared
during the last two decades: principles of civil law, contract law, corporation law, and for-
eign economic legislation. However, other legal fields have also been developed, fully en-
abling China to join the WTO in the near future. ‘

The present book deals with Chinese foreign economic legislation. I hope that it will
positively influence the legal consciousness of both business people and legal practitioners,
including judges, and guide them throught the very complex matter.

Stefan Messmann Budapest, May 2000

Professor of Law

Academic Pro-Rector of the
Central European University
Budapest, Hungary
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