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Unit 1 1

Unit 1

Passage A
The U.S. Criminal Law

The foundation of U. S. criminal procedure is the U. S.
Constitution, which inspires the federal-state structure of the system
and serves as the ultimate authority on what is permissible, and the
first 10 Amendments, which form the Bill of Rights. The
Constitution guarantees all persons living in the U. S. fundamental
rights, freedoms and liberties. Chief among these, as far as U. S.
criminal law is concerned, is that defendants are entitled to a
presumption of innocence. Defendants do not have to prove their
innocence. The government must prove their guilt beyond a
reasonable doubt. Rights like these frame the federal-state system
prescribed in the Constitution. Of particular importance are the Fifth,
Sixth and Eighth Amendments.

The Fifth Amendment protects defendants against double
jeopardy (being tried more than once for the same crime by the same
authority ) , and against being required to testify against themselves in
criminal cases. Most significantly, it also protects defendants’ rights
of “due process,” a phrase of vast significance in the Bill of Rights




2 (DEFHFLEE)ZINHM—pEFT T

that, especially in the 20th century, was interpreted by the courts to
confer on defendants a broad array of protections and rights.

The Sixth Amendment guarantees defendants a “speedy and
public trial by an impartial jury of the state and district wherein the
crime shall have been committed. ” It also entitles defendants to be
confronted by (and to cross examine) the witnesses against them and
to have the “assistance of counsel” for their defense. This last
protection also has been expanded over the years to, in effect,
guarantee all defendants adequate counsel in criminal trials.

The Eighth Amendment rules out “excessive bail” for defendants
and prohibits “cruel and unusual punishments. ” This last prohibition
has been interpreted by the courts to limit the kinds of punishments
that can be inflicted. In 1972, the death penalty statutes of 38 states
were effectively voided based on this constitutional provision. Some
were rewritten to pass constitutional muster. The example serves to
illustrate that it is the U. S. Constitution that is supreme in the U. S.
system, not U. S. criminal law per se. Neither Congress nor the
states can pass laws that violate the Constitution. Every state and the

1

federal government has its own “ substantive criminal law’

&

( specifying crimes and defenses ) and “ criminal procedure ”
(specifying the stages of the criminal process from arrest through
prosecution, sentencing, appeal and release from prison).

The Federal System. There are over 20 specialized federal law
enforcement agencies, most of which are in the Departments of
Justice and Treasury. The most prominent federal law enforcement
agencies are the Federal Bureau of Investigation and the Drug
Enforcement Administration (in the Department of Justice) and the
Bureau of Alcohol, Tobacco and Firearms, the Secret Service and the

Customs Service ( in the Department of the Treasury ). These
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agencies are located in Washington, D. C. , with field offices around
the United States, and in some cases, abroad.

Federal prosecutors, called “U. S. attorneys,” are appointed by
the president for each of 94 judicial districts in the United States.
They prosecute only federal crimes in federal courts. As presidential
appointees, U. S. attorneys have a great deal of independence, but
they are accountable to the U. S. attorney general, who heads the
Department of Justice and who is a member of the president’s
Cabinet.

State Substantive Criminal Law. While rooted in English
common law, American substantive criminal law is statutory. There
are no common law crimes in the United States. In other words, the
law of crimes is decided by the state legislatures (for each state) and
by Congress ( for the federal government). Most states, but not the

&

federal government, have a comprehensive “code” of substantive
criminal law made up of general principles of criminal responsibility ,
laws defining the particular criminal offenses, and laws defining
excuses and justifications. Two-thirds of the states have adopted in
whole or in part the Model Penal Code (MPC).

One of the most deeply rooted principles in American criminal
law is that there can be no criminal responsibility without culpability
or blameworthiness. Under the MPC, culpability, sometimes referred
to as mens rea or “state of mind,” is satisfied by a showing of i‘nteﬁt,
knowledge, recklessness or negligence, all of which are carefully
defined by the code. Except in the case of minor offenses and some
regulatory crimes, the MPC requires that there be a specified
culpability for every element of an offense ( conduct, attendant
circumstances, result).

Federal Substantive Criminal Law. Which crimes are
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considered federal and which are considered state? There is no clear
answer to this question. Indeed, criminal conduct cannot be sorted
into these two baskets. When a single act or course of conduct
violates both federal and state criminal laws, it is even possible for
both governments to prosecute, because under the “dual sovereignty”
doctrine, the double jeopardy prohibition ( according to which a
person may not be tried twice for the same offense), does not apply
to separate prosecutions by separate sovereigns.

In theory, congressional power is limited to the powers expressly
enumerated in Section 1 of the Constitution. Offenses like
counterfeiting U. S. currency, illegally entering the United States,
treason, and violation of constitutional and federal statutory rights are
obviously within the federal government’s core jurisdiction. But,
utilizing its expansive powers under the commerce clause and other
elastic provisions, Congress has passed federal criminal laws dealing
with drug trafficking, firearms, kidnapping, racketeering, auto theft,
fraud, and so forth.

The Supreme Court has rarely found that Congress lacked
authority to pass a federal criminal law. Partially because of this, the
reach of federal criminal law grew inexorably throughout the 20th
century. Today, federal criminal law can be used to prosecute many
offenses that traditionally were regarded as a state responsibility. In
practice, however, the great constraint on the reach of federal
criminal law is resources. The FBI and other federal law enforcement
agencies, as well as federal prosecutors, can investigate and prosecute
only a small fraction of all the crimes that potentially fall within their

purview.
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Words and Expressions:

criminal
justice
jurisprudence
constitution
bill

inspire
permissible
amendment
liberty
defendant
frame
confer
array

impartial
bail

inflict
penalty
provision
prosecution
appeal
legislature
promulgate
enforce
adjudicate

attorney

/'kriminl/ adj.
/'dzastis/ n.

/. dzuoris 'pru:dens/ n.

/ konsti 'tjurfon/ n.
/bil/ n.

/in 'spaia/ wt.

/ps 'misabl/ adj.
/9 'mendmont/ n.
/'libati/ n.

/di 'fendont/ n.
/freim/ n. ot

/kan 'fa:/ v.
/a'rei/ n. v.

/im 'pa:fal/ adj.
/beil/ n.

/in 'flikt/ wt.
/'penslti/ n.
/pra 'vizan/ n.
/.prosi 'kju:fon/ n.
/2 'pil/ n. ».
/'ledzisleitfa/ n.
/'promolgeit / v.
/in 'fa:s/ wt.

/2 'dzu:dikeit/ v.
/9 'tomi/ n.
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