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Preface

The Taiwan Chapter of the International Association of Penal Law
is publishing this anthology in honor of the 70" birthday of
Constitutional Court Justice Su, Jyun-hsyong, who is a former President
of the Chapter. This is the third book published by the International
Association of Penal Law (AIDP), Taiwan Chapter Series, predated by
the 1992 anthology of papers presented at the International Conference
on Environmental Criminal Law and the 1997 book for my birthday titled
“Modern Criminal Law and Criminal Responsibility”. Constitutional
Court Justice Hsu, Yu-Hsiu, who is a trustee of the Taiwan Chapter
proposed this project and many national and international experts in
Constitutional Law, Administrative Law, and Criminal Law contributed
papers. I am grateful to all the authors, translators, editors, and Angle
Publishing for their contributions, which made this anthology a delight
on which to work.

Justice Su and [ both attended the undergraduate and graduate Law
Program in National Taiwan University. = Though we were not in the
same cohort, we got to know each other by taking some of the same
courses in the graduate program. His outstanding scholarship and
communication skills impressed me and still do. Later, Justice Su
joined me at Freiburg University in Germany to continue our advanced
studies. During this time in Germany, our relationship changed from
being acquaintances to that of close friends.

Justice Su’s command of Japanese, English, German and French
helped to expand his literature review of law into more areas than was
typical of his peers in Freiburg.



Justice Su lived in Germany for eight years. After he completed
his dissertation, he worked as a post-doctoral researcher respectively at
the Institute for the legal systems in Eastern Europe at KéIn University.

After Justice Su returned from Germany, he was immediately hired
by his alma mater, the National Taiwan University, as Associate
Professor at the College of Law. He was promoted to Full Professor
five years later. Justice Su was not only dedicated to educating legal
talents in Taiwan, but also concerned about provincial politics there. In
1977, he ran for public office and was elected to the Taiwan Provincial
Assembly. As a politician, though, Justice Su never gave up his legal
scholarship, and he succeeded in both politics and academics.

After Taiwan’s democratization, Justice Su served a term as a
Constitutional Court Justice from 1994 to 2003 and he is still much
respected for his continued professional community service.

Tsai, Tun-Ming
Translated by Dr. John H. Song
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Ist der Mensch fiir sein Verhalten rechtlich
verantwortlich?

Schreiber, Hans-Ludwig

1. Verantwortlichkeit, Handlungsfahigkeit, Freiheit der Willensbestimmung
sind bestimmende zentrale Kategorien des Rechts und der Rechtspraxis. Das
gilt nicht nur fiir das Strafrecht, sondern fiir das Zivil- und auch fiir das
Staatsrecht.

Die Schuld bildet die Basis des Strafrechts. Grundlage der Bestrafung ist
die willentlich erfolgende Verletzung einer strafrechtlichen Norm. Sie erlaubt
und begrenzt zugleich den staatlichen Zugriff auf den Téter. Strafrechtliche
Repression ohne Schuld ist nach einem Urteil des Bundesverfassungsgerichts
rechtsstaatswidrig und verletzt den Menschen in seiner Wiirde und in seiner
Handlungsfreiheit1 In seinem bis heute allenthalben zitierten Grundsatzurteil
hat der Bundesgerichtshof einen indeterministischen Schuldbegriff
ibernommen und wie folgt wortlich formuliert: ,Strafe setzt Schuld
voraus.“ Schuld ist Vorwerfbarkeit. Mit dem Unwerturteil der Schuld wird
dem Titer vorgeworfen, dass er sich nicht rechtmaBig verhalten, dass er sich
fir das Unrecht entschieden hat, obwohl er sich rechtm#Big verhalten, sich
fir das Recht hitte entscheiden konnen. Der innere Grund des
Schuldvorwurfs liegt darin, dass der Mensch auf freie, verantwortliche,
sittliche Selbstbestimmung angelegt und deshalb befdhigt ist, sich fiir das
Recht und gegen das Unrecht zu entscheiden, sobald er die sittliche Reife

erlangt hat und solange die Anlage zur freien sittlichen Selbstbestimmung nicht

' Art. 1 und Art. 2 GG.



