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Preface

International affairs today are governed by an intricate com-
plex web of sites of governance. Each site of governance is a lo-
cus of decision-making with the authority to settle disputes. Some
sites are public, based at least nominally on pre-existing polities ;
others are private, deriving from the dynamics and actors of mar-
kets; still others are hybrid, embracing both public and private
authorities. Each site has two dimensions: a structural dimension
and a relational dimension. The structural dimension of a site in-
cludes its institutions, norms and dispute-resolution processes,
while the relational dimension concerns its relations to other
sites. These two dimensions are intimately related. The structural
dimension of a site conditions and sometimes even determines its
relations with other sites, while conversely the relations of a site
to other sites condition and sometimes even determine its struc-
tural dimension, that is, its institutions, norms and dispute reso-
lution processes. The multiplicity of sites of governance, taken
together, constitutes a new form of international governance
known as global legal pluralism.

The World Trade Organization (WTO) as a distinct site of
5
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governance came into being on 1 January 1995. As the successor
of the General Agreement on Tariffs and Trade ( GATT) founded
in 1947, it was the fruit of the 1986—1994 Uruguay Round of
multilateral trade negotiations. As every site of governance, it in-
cludes institutions, norms and dispute-resolution processes. It al-

so maintains relations with other sites of governance, such as the

People’s Republic of China, the United States and the European
Union. Since its creation, the WTO has assumed pre-eminence
among international institutions concerned with the regulation of
international trade, including the settlement of trade disputes a-
mong WTO Members.

The development of the WTO since 1995 has raised many
significant, controversial issues. Two issues stand out; First, is
the WTO a legal system? Second, is the WTO Appellate Body a
court? Both questions are closely related to the institutional struc-
ture of the WTO, its coherence and degree of closure or openness
concerning other international organizations and means of settling
disputes, the interpretation of the WTO Agreements and their use
in dispute settlement, the transparency of WTO dispute settle-
ment and accountability of WTO decision-makers, the extent to
which WTO law and institutions take adequate account of the di-
versity of WTO Members including their different legal cultures,
and the balance between norms and power as ways of settling in-
ternational trade disputes. Considerable controversy continues to
surround these issues among both scholars and policy-makers,

and at present there is little likelihood that the controversy will
b6



disappear.

In this excellent book, Dr. Peng Xu illuminates considera-
bly these fundamental debates. She focuses on the structural as-
pects of the WTO—its institutions, norms and dispute resolution
processes—and in particular on the judicialization of WTO dis-
pute settlement. The key questions are whether, how and why
WTO dispute settlement, especially by the Appellate Body, has
come to resemble a court, and whether ideally it should do so.
Dr. Peng Xu identifies clearly and cogently the underlying rea-
sons for the process of judicialization in WTO dispute settlement.
Going beyond mere positive law, however, she also provides a
careful evaluation of its limitations and shortcomings, as well as
the advantages, of this significant development.

This is an important book, not only because of the quality of
its analysis, but also because, as the author demonstrates, the
debates discussed here go far beyond the often arcane, internal
operation of WTO institutions. They affect other sites of govern-
ance within which the WTO has relations, such as China and its
major trading partners. Consequently they concern all policy-
makers, organisation, groups and citizens. The WTO today, in
contrast to the GATT, extends its reach deeply into what previ-
ously were considered to be the domestic affairs of all its Mem-
bers. Food safety, technical standards and intellectual property

rights are well-known examples. International trade law and reg-

ulation now affects us all. Dr. Peng Xu’'s work is a significant

contribution to legal scholarship and to our knowledge of public
i
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policy. It deserves to be widely read by all interested in the
WTO, its law and institutions, and its effects on our everyday

lives.

Professor Francis Snyder
Université Paul Cézanne Aix-Marseille 111

London School of Economics
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53208 B R B2 &2 WM —1 — T H, WTO0 K 5 I f#

@ See Mark W. Janis, An Introduction to International Law , New York : Little,
Brown and Co. , 1993, p. 141.

@ See Andrea Kupfer Schneider, Getting Along: The Evolution of Dispute Res-
olution Regimes in International Trade Organizations, Michigan Journal of International
Law 20, Summer 1999, pp.697—773.
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@ Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The
World Trade Organization; Law, Practice and Policy, Oxford: Oxford University
Press, 2003, p.18.
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