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Abstract

As an important part of human civilization, expressions of folklore
is the common national culture, which crystallizes the people’s wisdom
and shows the achievement of intelligent creation. It is also a sign of
basic national identification and the fountain-head of power of the
nation’s existence. Expressions of folklore is not only the expression of
national characteristic culture, but also an important constitutution of
modern technology and the cultural achievement innovation, exactly,
It is the source of innovation of modern literature art. Culture is dispos-
able and non-renewable as natural heritage, that is, if expressions of
folklore withers away, culture will lose its variety. Therefore, research
on legal protection about expressions of folklore is not only a worldwide
basic topic, but also the key point of the process that handing down
expressions of folklore of Chinese nation.

The main text is divided into six chapters:

The first chapter discriminates the expressions of folklore.

The first thing to do with studying protection for expressions of
folklore is to choose the right term, to make sure to whom the right be
granted and to understand the differences among various concep-
tions. After discriminating its connotation and the extension, the au-
thor finally chose to use the term: “expressions of folklore” in this
book. The author believes this term has such advantages as follows:
it can show its meaning as a culture, which is folk, traditional and
has its distinct nationality. Secondly, after comparing with other no-

)

tions for “expressions of folklore”, the author got more about the

meanings of expressions of folklore and limited the scope of expressions
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of folklore. Expressions of folklore is mainly related with national cul-
ture, folk literature, value and protects the forms of expression.

Traditional knowledge is a widespread terminology in the protec-
tion of expressions of folklore; they are often confused in understand-
ing and usage of the relation between them. The book statement is, to
be brief in the expression, we can use traditional knowledge or expres-
sions of folklore to refer to both traditional knowledge and expressions
of folklore generally, based on the same character between them, and
then adopt the generalized explanation, but to be seriously, these two
concepts are so different that they cannot be considered as the
same. Expressions of folklore is mainly related to national culture,
folklore, value and protects the forms of expression. While traditional
knowledge has more relation with agriculture, medical service, hered-
ity resources, food and protects knowledge, technology, knack and
experience.

The second chapter is the theory of the value of protecting expres-
sions of folklore.

Under the vision of international human rights law, the cultural
right is one kind of basic human rights. Just as that everybody is equal
before the law, and the cultural characteristics of each nationality is -
also equal, so the cultural rights should not be discriminated, expres-
sions of folklore should be protected effectively by law, and people
have the rights to maintain their own life style, retain their own unique
language. custom and culture.

Next, from the angle of preserving cultural multiplicity, protec-
ting and developing expressions of folklore is an extremely urgent duty
under the situation of the economic globalization. Preserving cultural
multiplicity is the need of the era of globalization, and protecting ex-

pressions of folklore is the need of preserving cultural myultiplicity.
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The third chapter is the system vicissitude and the idea evolution
of the expressions of folklore protection.

In the expressions of folklore protection historic process, there are
two kinds of mentalities, which namely cultural internationalism and
cultural nationalism, both intend to protect culture property, but they
entrust “protection” with different meaning, which manifests the dif-
ferent value localization. Consideration of the divergent interest is fun-
damental ; Cultural internationalism is embarks from the universe ben-
efit to protect cultural property, avoiding harm to the cultural property
during wartime conflict; while cultural nationalism emphasizes national
benefit, and carries on the protection through international trade to the
cultural product. »

“The Berne Convention” in 1971 confirmed the protection of
“unclear author’s works” in the text, which indicated the value of ex-
pressions of folklore . And the necessity of carrying on legal protection
has already been approved by international society. But, this mode has
not been very effective or useful. What’s more, the measures taken in
the copyright domain seem not effectuet control commercial use on ex-
pressions of folklore. In 1976, WIPO and UNESCO formulated “Tuni-
sian Provisions of Developing Nation Copyright Protection”. This pro-
vision used the copyright protected mode, and has stipulated protection
condition and the protection content according to expressions of folk-
lore characteristic which is different from the traditional copyright law,
but all of these are still insufficient to protect the expressions of folk-
lore. In 1982, WIPO and UNESCO passed “Model Provisions for Na-
tional Laws on the Protection of Expressions of Folklore Against Illicit
Exploitation and Other Prejudicial Actions”, which established spe-
cial right protection system of intellectual property rights based on the

characteristics of expressions of folklore. This specially legislated pat-
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tern gained UNESCO and the WIPO’s recommendation and support,
also gained many developing nations’ welcome, But 20 years elapse,
this provision has not been acceptedby most countries. Moreover, the
role of protection folklore its established can not be found especially in
the developed countries’ legislation. In 2003, UNESCO passed “Con-
vention of Protecting Intangible Cultural Heritage” , which had deter-
mined widespread extent of protection besides the natural heritage,
given the ‘approval to the creator community of expressions of folklore,
and taken many kinds of protective measures to guarantee the vitality
of expressions of folklore.

In order to protect country’s expressions of folklore, many coun-
tries have taken some effective measures, and formulated correspond-
ing policy or law. The cultural policy has been one of France’s impor-
tant national policies for a long time, and its objective is to protect na-
tional culture and nationality benefit. While Canada implement cultural
multiple policy , which encourages various nationalities to carry forward
their own cultural heritage. Japan legislates to protect expressions of
folklore , establishes “the world national treasure system” and recogni-
zes “the important expressions of folklore” . In 1967, Tunisia became
the first country that use domestic copyright law. to protect expressions
of folklore in the world. The Philippines promulgated the right bill of n-
atives in 1997 to protect their expressions of folklore.

The fourth chapter is the research about the model of expressions
of folklore protection.

As one kind of knowledge production, expressions of folklore has
the essential attributes of knowledge production, which includ non-ma-
teriality, ~creativity and value. The intellectual property characteristic
of expressions of folklore decided that it should be protected by adop-

ting the private law protective model in the field of intellectual
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property. Meanwhile, based on the dual attributes of private benefit
and public benefit, expressions of folklore, beside private law protec-
tion, can also auxiliary by the public law. Also because the different
object between expressions of folklore and intellectual property, ex-
pressions of folklore can not conform to the protective requirement of
intellectual property and is unable to obtain the effective protection,
therefore it is essential to establish the sui generis of expressions of
folklore. Certainly, outside the sui generic of expressions of folklore,
other legal system also can be used, and they are not repel each oth-
er. Expressions of folklore belongs to the nationality, and also belongs
to the world. The cultural multiplicity is the common cultural heritage
of human. To protect human non-matter cultural heritage is the com-
mon wish and the item which cared about together. It is necessary to
protect expressions of folklore at home and abroad, and international
cooperation is indispensable. Protection of expressions of folklore
should be a global action.

The fifth chapter is the construction of exclusive rights of expres-
sions of folklore.

According to the characteristic and value of expressions of folk-
lore, the policy objective of the protection includes three aspects: rec-
ognize the value and promote respect, benefit to the preservation of the
cultural diversity, promote the communion and innovation of cul-
ture. Other goals can be manifested through these three aspects or in
the concrete system formulation.

The expressions of folklore, as one kind of intellectual property,
when confirming the subject own the right, should persist the principle
of recognizing the subject of intellectual property, namely “the crea-
tive activity is the source of right produced” . According to this princi-

ple, the subject of expressions of folklore presents the characteristic of
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multiplication and sociality. It can be individual or family, and also
can be a nationality or all people of a country, but it is mainly some
community. Inheritor not only plays an important role in preservation
and dissemination of expressions of folklore, but also offers the crea-
tive work during the inheritance process. According to his creative
work , inheritor can enjoy the neighboring right, the copyright and the
right of winning the honor and award according to the country’s related
policy.

From the theoretical foundation of author’s mental right’s produce,
the creator of expressions of folklore should also enjoy some mental
rights; the publication right, the signature right, and the right of pro-
tecting the completeness of expressions of folklore and so
on. Combining the goal of expressions of folklore protection with the le-
gal foundation of expressions of folklore’s economic right produced, the
economic right of expressions of folklore include: copyright, publish-
ing, shooting film, performance, display, broadcasting, network dis-
semination, showing, rental, translation, adaptation and assembly.
Furthermore, according to the legal foundation of intellectual property
protection—benefit balancing theory, some limitation should be
brought to the economic right of expressions of folklore. That is, it is
no need to get the permission of the owner of right if using the pub-
lished expressions of folklore for the public interest, and no need to
pay, either.

The sixth chapter is the construction of the expressions of folklore
protection law in our country.

In order to protect and bring honor to expressions of folklore, our
country has taken some concrete measures and promulgated the corre-
lation law, but has not established the complete legal system, which is

far away from our country’s overall needs of expressions of folklore pro-
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