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ABSTRACT 1

ABSTRACT

Asset securitization, as a new kind of financial innovation, emerged
from the United States of America in the 1970s. It has acquired
worldwide reputation owing to its superiority and many other countries
around the world start to introduce this innovation into their domestic
financial market. Based on the practices of asset securitization in the
U. S. A and other representative countries, the author makes a detailed
study on the legal aspect of asset securitization in the dissertation, with
the adoption of historical approach and legal approach and comparative
law approach, and positive approach as well.

The whole dissertation can be divided into six parts, totaling
approximately 300000 words.

The author, at the beginning, gives a legal defihition on the asset
securitization in the Chapter One by exploring the meaning of the terms

such as °

‘asset” , “securities” and “securitization” as well. Firstly, the
author refer to “asset” as financial obligation which involves both
existing receivable§ and future receivables, and legal title of real estate;
secondly, the author defines “securities” mainly as one regulated by
security law, which could help enhance the liquidity of asset through
asset securitization transaction; at last, the author consider
“securitization” 'a process during which the cash flow originated from
financial obligations could be divided through the arrangement of

different transaction structure. Based on the discussions above, the

author makes an accurate definition on term “asset securitization” and
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limits his research field to securitization of financial obligations,
excluding the securitization of real estate.

The author discusses the history and evolution of asset securitization
in the Chapter Two. The author points out that the asset securitization
evolved from individual obligation through collective obligations into the
collateralized realization of obligation. During the period of evolution,
two modes are adopted in the common law system and continental law
system. One is called American mode and the other is called German
mode. The American mode generally can be regarded legally as the
combination of securitization and collateralization of collective obligation
while the German mode can be regarded as the securitization of
collateralized title. Each mode originates from different background and
law tradition and shows different character. Generally speaking,
American mode seems to better accommodate the needs of financing in
the marked economy and gains recognition among many nations and
tends to be internationalized.

The author explores the transaction structures of asset securitization
in the Chapter Three. The realization of benefits which the asset
securitization brings to us depends on the elimination of legal risks
resulting from the transaction. There are two ways to realize the
bankruptcy remoteness and minimize the transaction cost in the asset
sectritization transaction. Specifically, in the internal structure of asset
securitization,, the special purpose vehicle should be devised into an
entity capable of bankruptcy remoteness, and the sale of receivables
must meet the standards of a true sale and perfection of transfer of
receivables. In the external regulation, the asset securitization are
supposed to be devised into a transaction immune from statutes such as
1940 Investment Company Law and 1933 . Securities Law and 1940
Securities Exchangé Law.

The author deals with the legal problems encountered in the asset
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securitization in the Chapter Four, which can be categorized into five
problems. The first one is about the transfer of the obligations, which
undergoes a long process of development. There are different legislations
about the transfer of obligations around the world, which can be
categorized into three modes: German mode, France Mode and Common
law mode. In the practice of securitization, there are three kinds of
transfer of obligations: innovation, sub-participation and transfer.

The second one concerns the re-characterization of the transfer,
which refers to the nature of transfer as secured transactions or true
sales. The different nature of the transaction leads to the different legal
effects, and makes big difference for investors” interest, the standards of
re-characterization take many forms, ranging from the standard of
bankruptey law, to- the standard of accountant, to the standard of
taxation law, and matter for the success of securitization.

The third problem is about the Special-Purpose Vehicles ( SPV),
which deals with its change of roles the SPV played in the securitization,
the legislation principles of SPV, the legal forms of SPV and the
regulation of SPV. Based on. the practice of the U. S. A. , there are two
principles in the legislation of SPV. .one is the principle of separate
legislation; the other is in the interest of investors. So far as the legal
forms are concerned, there are three kinds of forms such as special
purpose company (hereafter as SPC), special purpose trust ( hereafter
as SPT) and limited partner. Furthermore, the SPC and SPT are
different from traditional company and civil trust and have its distinct
characteristics.

The fourth problem is about the future receivables securitization,
which represent the new development of securitization. It securitized the
future obligations which produce anticipated cash flow that is not
available at the time of transfer. The future receivables securitization

brings challenges to the re-characterization of transfer, the perfection of
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transfer. The legislations in the U. S. A. , U. K. and Japan differ on it.

The fifth problem concerns the government’ s role in the asset
securitization, especially in the emerging markets. The governments are
supposed to help solve some problems such as the establishment of the
mechanism of real estate financing, and promotion of the capital
markets, all of which are of great importance for the development of
securitization.

The author makes a study into the cross-border securitization in the
Chapter five. Firstly, the author defines the cross-border securitization in
the light of the practice of international securitization. Then, the author
concludes that the law that regulates the securitization around the world
is hard to be harmonized because of great difference in laws and variation
of securitization. However, the cross-border transaction adopts similar
framework , which can be divided into seven aspects: the jurisdiction of
cross-border securitization, the selection of transaction structure, the
transfer of assets, contractual and legal limitation, the execution of
securitization, currency exchange and taxation issues. Due to the
complexity of cross-border securitization and foreign elements involved,
the conflict-of-laws issues arise inevitably, among which the transfer of
obligations comes to prominence. At present, little attention is paid to
the transfer of obligations in the private international law research field,
however, the issue matters greatly in the practice. The related conflict-
of-laws issues on the transfer of obligations involve the alienation, the
assignor-assignee relationship, perfection of the transfer, assignee-debtor
relationship, priority and so on. These issues are of great importance in
the ¢ross-border securitization.

The author makes an analysis of the present situation on the theories
and practice of cross-border securitization in China in the Chapter six, in
light of the above research on the basic theories, the author examines the

outer circumstance, and proposes that the residential mortgage securities
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and some asset-backed securities can be placed top priority on the
agenda of securitization in China at present. Although the academic
circle and practical circle have long made considerable researches about
the securitization, the legal aspects of securitization are almost
untouched. In view of these situation, the author discussed issues such
as the possible mode of securitization in China, the choice of assets
suitable for securitization, the selection of financing institutions, and the
taxation of securitization as well. The author concludes that the U. S. A.
Mode can be introduced into the practice of asset securitization in China
with the establishment of the special securitization institutions, and two
kinds of SPV, that is, SPC and SPT, can be adopted in the practice of

securitization in China.

Key Words: asset securitization; transaction structure legal

issues; cross-border securitization; Chinese securitization
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