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: Offer

l 1. Definition of an offer ‘

“A proposal for concluding a contract addressed fo one or more spe- |
cific persons constitutes an offer if it is sufficiently definite and indicates the
infention of the offeror to be bound in case of acceptance. ” ( CISG Art.
14—1) From the above definition, a proposal, in order to be an offer, :
- must satisfy the following three conditions:

1) It must indicate “the intention of the offeror to be bound in case of
acceptance™. |

This requirement is crucial for us to distinguish offer from non-offer.

The concept “to be bound in case of acceptance” means that once the
trade terms raised by the offeror are accepted by the offeree, the sales
contract is formed, and the offeror has no other choice but to perform the |
contract even without his consent or confirmation. ‘
The Convention gives no express provisions on how to judge whether

the offeror has the “intention” to be bound by the offer. In practice, we ‘
have 1o take a close look at the wording used by the offeror in order to !
make a correct judgment, to examine whether the offer satisfies the two
requirements which will be further explained in the following paragraphs,
and whether it contains such qualifying conditions as “subiject fo our con- |
firmation ” , which generally is not regarded as an offer, but an * invita-
tion for offer”. |
Besides, the judgment may be made according to the actions \

]
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Unit One

throughout the process of negotiation, or according to some established \
frade practices between the parties.

2) It must be addressed to one or more “specific persons”.

According to the Convention, the proposal for concluding a contract
must be addressed to specific companies or persons. It should not be a
price list, or commercial advertisement distributed to the public. Proposals
of this kind are also regarded as invitation for offer.

3) The contract must be “sufficiently definite”.

This means the terms in the offer must be clear and understood in only
one way. The terms must not be vague and ambiguous like “about $1000 |
per ton” , “reference price $100 per barrel” “shipment is estimated in Jan-
vary”. The Convention provides that an offer must contain the following |
three terms. name of commodity, price, and quantity, and it further pro- |
vides that the fixed price or quantity is not necessarily definite. For exam- |
ple, an offer may just set out a method to decide the price not fixing it into |
a certain figure, which reflects the fact that prices are changing rapidly on
the world market, and that parties involved in international sales only set
out method to decide the price in order to avoid the risk of fluctuations.

2. Vdlidity time of offer

“An offer becomes effective when it
reaches the offeree” (CISG Art.15). On
this point, the laws in all states share the
same view, for an offer is an indication of
seller’s proposal, and the offeree can on-
ly decide whether to accept it or not when
he receives it. Therefore, if one party ex-
pects or somehow learns that someone is
sending him an offer before he really re-
ceives it, he sends an “acceptance” to
the offeror. In this case, no confract is

Unit One 3
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formed even if the content of the “acceptance” coincides with the offer he
receives later. The “acceptance” is in fact an offer, and therefore, no
contract can be formed on this unless the other party confirms the “ac-
ceptance”.

3. Withdrawal of offer

The withdrawal of offer means that the offeror, for some reason,
withdraws his offer before it reaches the offeree or before it becomes ef-
fective. This may happen when the offeror finds that the offer he makes
contains some mistake, or that the situation has changed which makes
his offer unfavorable to him . The common practice is to make use of a
faster means of communication to send the message of withdrawal so that
it can reach the offeree earlier than the offer does.

4. Revocation of offer

To revoke an offer means that when the offer has reached the offer-
ee, and it has become effective, the offeror acts to revoke the offer thus to
kill its effectiveness. The issue of whether an effective offer may be re-
voked arouses hot debates among scholars from different law systems.
The civil law system provides that an offer is irrevocable within the validity
time, or during the time in expectation of a reply, while the common law
system provides that an offer may be revoked at any time unless it is ac-
cepted. The Convention makes some mediation between the two legal
systems of the world which agrees in principle that an offer is revocable
before the note of acceptance is dispatched but provides that on the fol-
lowing two occasions, an offer is irrevocable.

1) It indicates, whether by stating a fixed time or otherwise, that it is
irrevocable.

2) If it was reasonable for the offeree to rely on the offer as being ir-
revocable and the offeree has acted in reliance on the offer.

5. Termination of offer

“An offer, even if it is irrevocable, is terminated when a rejection

4 Unit One
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reaches the offeror” (CISG Art. 17).

It is widely accepted that an offer loses its validity at the time of the
rejection by the offeree. The provision in the Convention has two aspects :
first, even if it is irrevocable, the principle still applies to the offer, howev-
er, the practice in some other countries is entirely different, when the offer
is rejected, the offeree can still accept the offer as long as the validity time
has not expired; secondly, termination takes place when the note of re-
jection reaches the offeror, therefore the offeree still has a chance fo can-
cel the note of rejection.

New Words and Expressions

proposal n. FX
address . &
specific  a. 42
consent . B &
confirmation n. LN
wording  n. wH
invitation for offer BB
ambiguous  a. SRR
barrel n. b
fluctuation n. &)
coincide v. 35, — K
revoke . A
offeror n. RIAN
offeree  n. ZHEA
arouse . HE

Unit One 5



KRBT R HE T kIR

debate ». Frib
mediation 7. i
dispatch ». &5
in reliance on 1w
termination n. # bk
expire v. £ B:G]

Notes to the Text

1. CISG R(BAEERFYHE SR AL BREE , 2584 : United Na-
tions Convention on Contracts for the International Sale of Goods, %724 T 1980
44 B 11 HEEZEANIT L, 304 101 &, BEFEEMARER E ¥R —2
2y R R B T 5 KR,

2. ...to be bound in case of acceptance. in case of B A“UHRKH FE----
B AE--ee &5 F ", to be bound 2R EX MG INIES, SHIMEK the offeror
AIEXR,

3. ...without his consent or confirmation. 7F ¥ 2 1th 5] & K MIARIE AR
T . his consent i85 I FiFFE R, confirmation 1855 FiFE{52 his,

4. subject to B R ARG AKYE M- TE LA RS AL AR
) ERIRE i< = NN EWEEZ. HEZ =7, TR A RR “H

5. ...some established trade practices. 3f 2417 established B “ B 87
R HEIR, B trade practices,

6. provide Z H“HE", U:

The contract provides that he cannot work for another company.

A RIHE M AR N KA A L.

The agreement provides that the two sides shall meet once a month.

PMUHLE U5 5 H 2 — K.

7. not necessarily B A“ Kb A—E",M0:

A transferable L/C may not necessarily be transferred, nor may it be divisible.

AL LR AR — @ R LE AT A —E 7] 2 #1,
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