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Abstract

In terms of analytical, J\compared and historical studies, this
dissertation substantially explores such issues as, the arising of per-
sonality right, its relevant attributes, structure and type, the contri-
bution of such exploration to the development of personality right
theory, and consequently to certain extent proves the rationale for
the legislation of personality right as a sui generis right. Especially,
a sufficient scrutiny to rationality and necessity of personality right
concept, natural right trait of personality right, existence of person-
ality right in civil law, negativism of personality right of legal per-
son, establishment and application of general personality right has
been carried out in this dissertation.

There are five parts in this dissertation:

In the first part, Conceptual Analysis of the Right of the Person-
ality, the author will conceptualize the glossary, “Right of Person-
ality” , based on the discussion of personality and the integrated re-
lationship between personality and personality right. The author will
emphasize on the response to some critique upon the rationality and
necessity of the personality right concept, and consequently provide
the rationale for the personality right. This dissertation argues that
the existence of personality right as a sui generis right is rational in
logic and necessary in positive law. The uncertainty of personality

right should be actively and positively examined so as 1o -define its
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scope. The personality right is mainly shown as a right to be respec-
ted. ’ '

The second part will be the analysis to the attribute of person-
ality right. The author will focus on the argument that personality ex-
ists as one of the natural rights, which will be the premise to the
structure and type examination upon personality right in the follow-
ing parts. Furthermore, the author will engage in the issues such as
the existence of personality right as a right on private law, the inter-
section between personality right and Chinese traditional culture and
the commercial utilization of personality right. The author opts for
the issues that personality right is a natural right, existing in private
law, which can be harmonized with Chinese culture background;
that the commercial utilization of name right and portrait right
should not be regarded as transferring. and discarding personality
right, and consequently will not damage the integrity. of personality
or even infringe the dignity of human being.

The structural scrutiny of personality right will be carried out
in part 3, involving the subject, the object and content. The author
is view of that the subject of personality right is natural person, fe-
tus and decedent excluded ; legal personal can not be entitled per-
sonality right; that the object of personality right is obligee himself;
that the content of personality right is what the subject has been en-
titled according to the personality right itself, however, the applica-
tion of this content should be fettered by ethical and moral restric-
tion.

Part 4 will cover the types of personality right. The author will

discuss some itemized personality right, both of legislation and in
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doubt, and the latter will be the main role in this part. In the
second subsection, the author will put weight on the issues that
whether the general personality right should be abstracted on posi-
tive law, one of issues full of legal policy meaning, and the legal
application issues, if this is the case.

The final part will be the conclusion, “ Analysis to Personality
Right and Relevant Legislation in China” . In this part, the author
will summarize analysis foregoing, meanwhile, making an argument
with respect to the legislation on personality right in China, espe-
cially the issue whether the personality right will be legislated as a
sui generis right in the civil law. The author argues that personality
right legislation is not related to the conflict between humanism and
“substancism” per se; that whether personality right should be leg-
islated as a sui generis in civil law, is depending not only on the a-
nalysis of personality right, but also on the whole legislating struc-
ture of civil law code, especially on the existence of general princi-
ples in civil law code. It can be argued that, with respect to the per-
sonality right legislation, whatever legislating level it is, the new
civil law code should be adapted for currently rich and various con-
tent rather than strictly simulating old legislating structure and sim-
ply itemizing it in “Human” or “Natural Person” part or specifying

it only as a resort in tort law.

Key word: personality; personality right; natural right; struc-

ture; type; legislation
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