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Abstract

Causation in torts is a major and difficult theme of theory involving
philosophy and jurisprudence, with the characteristic of profound theory as
well as specificity of the emphasizing practice. So the famous England
scholar John G. Fleming said. “Causation has plagued courts and scholars
more than any other topic in the law of tort. ”

There are eleven chapters in this dissertation. Chapter One has a brief
introduction to causation. There were the concepts of cause and effect in
philosophy of early ancient time. The research of causation had been
continuing as an important matter in the history of philosophy. The
philosophy of ancient India,China and Greece had made a contribution to the
study of causation. In modern time the key to the study of causation of
human was transferred to western philosophy. Many famous scholars who
achieved a great deal of results emerged during the time. In the contemporary
era, the traditional concepts of causation are facing new challenges due to the
development of science and technology. The theory of strict causation or
necessary of causation which most philosophers and scientists used to firmly
believe in was doubted. So far the answer to the debate about the topic
remains uncertain.

Causation in tort means the relations between the tortious conduct ( or
the tortious conduct combining other elements) and damage. The tortious
conduct or tortious conduct combining other factors (including the conduct of
the third party, the elements of the victim or nature force) is the cause. The
damage of physical harm or property is the effect. There are some differences
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between the causation of torts and philosophy in their aims, extents,
determination and judgment basis. So are there between the causation of torts
and crime in protecting scope ,burden of proof and degree of proof.

Chapter Two focuses the study of causation theory in common law. The
determination of causation of tort adopts bifurcated approaches i.e. cause-in-
fact and proximate cause ( or legal cause ). Cause-in-fact bases on the
conditio sin qua non and substantial factor. Conditio sin qua non (or “but-
for-test” ) is applicable in single causation and substantial factor is applicable
in multiple causations. The last of chance of doctrine belongs to substantial
factor, which is mainly applicable in medical malpractice cases.

In the determination of cause-in-fact, American torts created many
theories such as those of enterprise liability ,market share , alternative liability,
concerted action,indeterminate plaintiff , fraud on the market and so on. They
play important parts in judicial practice.

Direct consequence test and foreseeability rule ( or foreseeability test,
foresight rule) are applicable in judgment of proximate cause. The former is
mainly used in intent torts and the latter in negligent torts. Foreseeability is a
key rule in liability theory in torts and an authoritative theory in causation. Its
basis of philosophy originates American pragmatism. It possesses attractions
of consistency, simplicity and fairness and plays an important role in
judgment on whether the intervening cause interrupts the causation chain.

Chapter Three focuses the study of causation theory in civil law. There
are two different points of views on causation theory: one is individualizing
theory and the other is generalizing theory. Condition theory ( aquivalenz-
theorie) and the adequate cause theory ( or adequacy theory) were created on
the different epistemologies.

Condition theory consists of necessary cause theory and efficient cause
theory. The reason why the adequate cause theory is applicable for such a
long time is that it reduces the burden of proof,insists on the objectivity and
restricts the liability of compensation. But it has some defects. The
abstraction of the theory makes a difference in application. And the standards

2



of judgment are too extensive.

Normzweck Theory ( Theory of Regulation Aim) is a new approach
which restricts the compensation of damage reasonably. But German Civil
Code which defines the range of protection by torts is a typical restricted
tortious composing and closed logical system. Because many laws do not
regulate the aims and protecting range, the judges have more rights of
adjudication. They can create new rules by the cases to protect the interests
which the laws do not regulate to protect. So the judges virtually play the role
of law-makers.

The theories of causation in torts of Japan select essence from continental
law and Anglo-American law and create the new theories of proof including
probability theory,experience rule,epidemiology cause theory and proportion
determination theory. These theories fly their own colours and achieve
fruitful results which are worth notice.

Adequate cause theory in Taiwan district originates in German torts and
selects the essence from common law. But there are some logical conflicts
that are not solved. Meanwhile there are no objective standards for valuing
judgment of liability.

Chapter Four makes a comparison between the theories of causation of
common law and civil law. There are many differences in political ideologies
and systems , methodologies , judicial thoughts and sources of law between the
two law systems. But the trend seems that the two law systems have become
closer since the World War Two. The causation theory of genealogy of
common law emphasizes practice and flexibility , but it seems rigorous. That
of genealogy of civil law emphasizes logic and strict, but it seems rigid.
However, they have identical characteristics on the value judgments and
criteria. In addition, the kinds of the party who foresee and the results of
foresight are alike.

Chapter Five treats the present situation of causation theory in torts of
China. The theories of civil law in China were influenced by those of Soviet
Union. Today the research on causation theory in torts is thriving beyond the
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extent of traditional theory and towards the main theories of two law systems.
The most of scholars of China who study on torts assert the foreign legislation
and theories of causation should be grafted in China. The different points of
view focuses on which is priority , proximate cause theory or adequate cause
theory.

However, the theories of causation in torts of China remain some
unsolved problems including those of epistemology ( such as how to look
upon necessary theory and contingency theory,how to look upon proximate
cause theory and adequate cause theory) and those of axiology ( more
attention paid to value judgment which is stressed in determination of
causation than before) and understanding of content of causation theories.

Chapter Six discusses the general principles of determination of causation
in torts of China. Causation plays an important part in constitutive
requirement in liability in torts and causation, fault and illegality establish
non-separated relationships. First of all we should introduce the concept
“breach of duty of care” which the theories of two law systems adopt instead
of fault and illegality. Secondary, we should introduce foreseeability rule
since it is the core of determination of causation. And determination of
causation and the “breach of duty of care” should be well coordinated.

Chapter Seven explores study of fact-in-cause in torts of China. The
characteristics of causal connection are described as follows; First, The
connection is objective. Second, The necessary of connection displays its
probability. Third, The connection is complicated. Fourth, The connection has
action and reaction. And the rules of determination of causation include the
rules of goal ,objectivity ,overall and presume.

Chapter Eight treats the study of legal cause in torts of China. It has
many characteristics namely unity of subject and object, unity of logic
reasoning and value judgment,unity of will and form of causation. The rules
of determination of proximate cause include the rules of direct consequence,
foreseeability , probability and equity. The rule of foreseeability in proximate
cause theory and the rule of probability in adequate cause theory are different
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in approach but equally satisfactory in result. :

In study of causation of nonfeasance , attention should be paid to the duty
of special relationship and such kind of nonfeasance is the cause of the
damage. The intervening cause which breaks the causation and gets rid of
responsibility is the superseding cause. The causation in torts by several
tortfeasors who do not communicate with each other is difficult to
determinate. The judgment criterion of joint tortfeasors ( action in concert) is
the connection of subjective intention or objective conduct of tortfeasors. The
joint tortfeasors are joint and several liable. Otherwise,each of tortfeasors in
“multiple-cause-one-effect” is not joint and several liable for the harm. Pure
economic loss is one which is unaccompanied by physical injury or property
damage. Whether those who have suffered economic loss are compensated
depend on remoteness of existing causation.

Chapter Nine deals with the study on negative theory of causal potency.
From the point of view in philosophy, John Lock explained the concept of
“causal power” ; Hume considered “ power” was one of the most profound
and contentious issues; Friedrich Engels held the idea that “ power” was
deemed to the cause of all phenomena did not accepted in all domains except
that of mechanics. So from the point of view in torts, the concept of “causal
potency” should not be used due to the misuse and vague of the concept and
it should be replaced with “the strength of the causal connection”. The joint
tortfeasors are joint and several liable to victim and basically each of them
pay his pro rata share of damage among them. In “ multiple-causes-one-
effect” , the apportionment of liability should be considered in accordance
with “fault” and “the strength of the causal connection”. In comparative
fault, “negligence” should takes precedence over “the strength of the causal
connection” and then the liability is identified.

Chapter Ten treats the study on the theory of causation and burden of
proof in lawsuits of special torts. The causation in lawsuits of special torts
( including medical malpractice, pollution of environment, securities

misrepresentation, insider trading, misrepresentation of accounting firms,

5



RIGEERKRBILEZHR

physical damage caused by the defect product, indeterminate cause and
personal injury caused by throwing objects) is adopted the approach of
presume. But the theories of burden of proof of two law systems are
different. We should make use of the theories for reference and make some
amendment and supplement of the clauses of causation of legislation in
effect.

Chapter Eleven focuses the study on economic analysis of causation in
torts. American economic analysis including Hand Formula is not
unassailable. It stresses efficiency but ignores justice for which it is
criticized. Economic analysis should not completely replace the theory of
causation and the former is only a supplement to the latter.

In conclusion, some suggestions on the frame of system of theory of
causation in torts of China were made.



