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HAEERE AR REY S MANS P, FREARTHROMLY . BRER RN EH 2
S e R R RSN S, 53 E AR RO 69 AP R PR R BB AT 0 KR, AL s
A% 4] K E 648 % kA F B AT SRR, 35 K T F A A ROH R T AR S0 GE B AT 6 R
A, 102 EALENERETRE A F T, FA ARG EE SR E— 6 IRE M, BP
REZH A BITBEART FEBE

E4EIR LAY FAAKE THEE AXHXK

— BE—MENEX RIS

PR —Fh LT 223 AT & B AR BUR M R AR )T o 55 B Y AR R ER R T
S HRVTIERR T . EWBCYE AR B2 5, 8 AR B 4N — A RE R A SR
A B B RATR AR, WR—r YE ARBTG5 — 07 53 AT DL % b
WHATZ MR O B AT, & E 5 F %8 A 0 MR 2 7 F WA B A2 4 R 2 7
( Alternative Disputes Resolutions, ADR) H 5 B —F @ JEHBAEAN AR E R HHFAZIA
KA R grat , fhEk BA A LSRR RS 2 4rif o AR Al B RS

(—) A WA ( predictability) , 7€ E PR R EFE A4 b, FRIA 7= — R 5 B0 A8, 4
1, VR — [ f = o LA R A, W e IO o R — [l Ay e e @ BRI e 48 o 36 P LA B S R 1 ()
B, R AN IR E R 00 24 2 A TT LATE S ) P B R SR K a8 35 0 A R s e B — A R S E Y
A, VR RT UL 35 MR ITAE A B SR ik ke, TTLAE, fR R AR T HEANE R B
WK — ARE T M ATELI S A R T SR B R RY B AL, AN SR i HE R A R BT
e aE A Ress 7

( =) Al A7 (enforceability ) , f#RERPLAH BT vk B O B I ZE BT L BT AT E, 1958 4F
(FERIAFIHATINE IR A L) ((AL R ) 8 S 4(2) (a) HsE: “ b ER PR B (A A2

* R BCERFEEE TP, HR,

wx M ARBCE K 2005 Rk,

@ EEXALES AT H k%R 4 (UNCITRAL)1985 # 6 A 21 B %+ k4i4k4,Annex I, U.N. Doc. A/40/17 (June 21,
1985), % JL http:// www. uncitral. org/pdf/english/texts/ arbitration/ml — arb/ml — ath —e. pdf, Z: BH X% 50 AR R I R kAR
UNCITRAL %] % 3 A ¢4 F 8 sk 4k A shak, €36 F B, See U.N. Comm’n on Int'l Trade Laws, Status of Conventions and Model Laws.

® Konstantinos Petrakis, The Role of Arbitration in the Field of Patent Law, 1997 52 Disp. Resol. ]. 24, 28 -30 (1997).

® See e.g. , Scherk v. Alberto — Culver Co. , 417 U.S. 506, 515 -17 (1974).
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29) A5, U 3 AT [ S A B R R ER B R IE BT SRR, ES R ML —
B AR ST HMNEIE B I PR B, IX (B A5 7E — B R e fF i B B, AR AR AR METE 55 — B 48 LKA
S5PAT. FRARTEL RIS I GUR,, [ PRl 69 3198 5 52 BRI I <1 IR = A 24 B3 b AL
FIZSR Mk Be L R B RE A A R o A RFSRA AR B S L R B X S R —— 12
VRV, AR 2K 20 BUR A 3 B R YRR AT 5 AN 28 5 53 41, 2% | vk e AT R4 i B9 AR — B A9 Bt

T RS X PR FE AT AR G AT H R A . T2 21 2 A0 SR 3 1 [ P o 2 PR kAR e, 24 3 K
AT — AU IR B R i 7, Rl B — R P s KR R R R e @

(=) P4 1 (confidentiality ) o HERFRFAH b FURIATE P A T OR T 24 35 A A0 Rl A 2 A4
WEFE, BT, REHER UK EGFESEEARFEZRE AT RN b © W 7e B A7 35
MR HUE 1 25 ERNRR AT, 0 7o M3 ATE MR h 2 REPE SRR BH BT,
B H B ARATN, —EERFE MBI E T — P ME, L ATEEREF 0
RUHRI MR FORME BT Z AR, AR PR FAE MR A iR 1k 5 . BN
TEFRRBT AR 2T , P 4T AR L AURA R R X550 B2, EFRRg S st
SR T ML B O R RR R P U, LR SX O T L R R R R SIS A T M SR RR A A S Y

BT LA B =88 TEARE AN G Jr 2, R T 2 3 A Z I AT REAFTE R R 1R X R 9 3
ERRE IR O% KT HE B P8 R BN R 5 B PR T A R T R R R R 4 %), IE
J2 B A A XSS, FhERAR T BN R E PR R A S i EETF B

14 B9 AT {RE 14 ( arbitrability )

S I B AT R (arbitrability ) |, 75 B9 2 R ER 1 4 A% e 21 23 (1 — Tl 75 =TT LA g ke AR L 21
4y NREMRHREE AN G o o 22, SR AT PR 48 B T BR Lk 24 43 ] LIE o R A 7 AR R
TR L6 20 253 7R RE LA ER T R ABE A VR IA BB AT BUAL FR A iR R R e @ AT PRk () REZE 74 7 B &K
iR objective arbitrability” \OJE R FEEEH NI R —NEWHRHHES, REMG 8 FFE
B GES R R R, — RS, REMD T HRENERERE, ERAAREMALN,
RRMERR ARy AR S T 07 T, U 58 4 B R AR W R R A 25 Y R R SR 4 4y
Q)3 F PR A B BT T4, R B i ST R 245 A A AL S R T 8 S MA@

I 25 10T 4 ¥ 15 B R R0 31 6 ) 4 43 B R T 086 22, 4 1) 4 T o 6 ) AT ol T A0 4% Bl 2 3
MR HGE . BE K, TR EBAH =2 55— R R P2 & R el gy, infzik
& FA AT & R4 552 B FURAL LISy 35 = 2 Rt B S AT R O A1 %o 3T —

AR R BN R IR ERIRGER  E(BET HRA)1999 £5 10 35, % 56 7o
See Commercial Arbitration Rules and Mediation Procedures R. 42(b) ( Am. Arbitration Ass’n 2005).
See Rules of Arbitration R. 20(7) (Int’l Chamber of Commerce 1998).
AR X Rk E R A HA et S AR E A BB R S A 1999 £ 5 10 B, % 56 o
See Michael Buhler Et Al. , Practioner’s Handbook on International Arbitration 9 (Frank — Bernd Weigand ed. , 2002).
ABRARFESEH LHER S (FEARS A B HE R4S, b d i 1997 8, % 37 o
See Stefan M. Krsll, Recognition and Enforcement of Foreign Arbitral Awards in Germany, 5 Int'l Arb. L. Rev. 160, 172 (2002).
In contrast, “subjective arbitrability” refers to whether the parties to a particular matter are qualified to arbitrate.
O sk (R, T EEH BB 2002 £, 127 Ts
@ wEs (FRAR), RS A 2002 F48, % 128 R,

SNCHCRSNORINC)

2



BEMGHEE=E-& it

Zeln), B AT E Fr b EATE BB U, Bl 2R 4 £y 52 & 5 & TR AR HE R B3R, B AT AP R
.8 X FEFRINMN LY , REEFH WA Ry , BASE AR A SN FI B AEAE 25 S5 3K UM PP R Sk sk
B PR, 2Rt ARME DR AR R M I, (BRI G AN 2 W R A 21 23 B AT A, TR D & 7]
RN G R IR TR 5 £ AR S A Z W AWM a4 BR, L FER S
R, B RN — RS LRI RS 53, I LUAE p iiae sl @ F i, 3%
WHE ARG = I 4y iy T i 1 B AR 1) [R) — A Rl R BE T X = A B9 A Sk (validity )
T LB IABE I LAAE R ?

FE L, FEMTEAERET TR RERE AR GSE. #R LW FEEER D, RAE
% [E 76 I Pk P AR LR O T ASEAT kB B A (BN BESE I AR B SOLE (B2
120 [ R p A M EUBR N, 3 7R SE B AP e R A T I AT [ S BRURE 5 T A R A R
B, BT ERIE IR R PR M ;ARG AR S . HREX— R L, R E LS5Oy Bk, 7R
PR EVER (TR T S 3 A Z (8], A R P EBEAN B W B % RIA R A R 24

=, kEHAR— R S EHEKIFELR

(—)RHE

EE 1982 SFEITHICEFE) B ALUERT T LR R 4y L FIA e 4y LA R 5ix 4| 4y
MISE Y BIE RHER , W LG M I A A RIHRAPE S MERERIECE ) B e i B DXt R
PRSI AR . BT R RBRMTE R E R, BRI RE BRI IR B AL E . B
JEARYE 25 A9, MR BEAE bR B 2 J5 b 2 LASE S 0 T OR3P 45 SR8 32 45 36 [E % )
TR , D MRS KA WA, S AT BT SRk Be AT — R

FERE , R IMUETE 575 37 AR AT BOVL R B P 38 3 R UM R B9 AT B it Biln, 7E
1994 45 LR, 3 [ [E B 5 5 25 57 2%k 17 i 9 AR P AUR AR 2 3 A 2 O SR 2 A SR EAL
FIE AR R P IR, 21T EEF_ LIRS AR ERIRK B _E ek Be ¥ S A8 FRUR 2 7 VR E bR
REERS—FHFII IR, MFAFEEMRMBCTEGE RS, B AERE LT T MATE
HLICAR I HRVRBIACR] o ® 33— PR i AR 478 2 3 T A 1o ¥ e ME I 2 BT R 7 7 — SRAF RO A B A3 7
o i, BVEFRTEA A0 AR B AT B LORAD AR AR 2 B R IRZ T 3 15 HF AR
HIRAIFIC PR/RBFGIER I E AT 1994 48 BB ROCE P, (B bR 5 s kb
R BIRIR AR D FTF i, BRI B 1 S EATEMP R ARNHLT , UF I AHEBR AT 5%

. R BIEITECT L, W S A Z M EFHE HRERF

@ See M. A. Smith etc. , Arbitration of Patent Infringement and Validity Issues Worldwide, Harvard Journal of Law and Technology,
Spring (2006).
A (BRI, T B A kAR 2002 FR, 5 145 W,
See 35 U.S.C. § 135(d), 294 (2000).
See 35 U.S.C. § 294(a) (2000).
See37 C.F.R. § §1.335(a) - (b) (2005).
949 F.2d 1147, 1148 (Fed. Cir. 1991), superseded by statute, 19 U.S. C. §1337(3)(c) (2000).
See Farrel Corp. , 949 F.2d at 1156 [ citing Gilmer v. Interstate/Johnson Lane Corp. , 500 U. S. 20 (1991) ] ; see EEOC v. Waffle
House, 534 U.S. 279, 295 —96 n. 10 (2002).
@ See Waffle House, 534 U.S. at 295 —96 n. 10 (2002) (citing Gilmer, 500 U.S. at 26).

888868 6e
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BREE b IEREA FRSIIEHER T SR hR B RAIBIRT , 3 B /2B AE I Rg iR Rtk
B HEAEEFAE R F A MR —— AR TE PR AT, B B AT B O B # A 3 FE
ARMPEBIETNS, EHZ)E, REESXHIE T E R BB, MR IEE AL F &
(AR g R 43 T o e T B O 4 491 @

KECEFIE)HE LR PRBIR L RBI, W HE UM 25 A B ERYR S EX
FHEAZIMIE = BAE RS PXRERE  BAREEE A YHFE AR NRARE XL
FIAR ARGV 2} (HZPRBIOT HHEART R, ML, EMELZA RN ERERE S
FITCR, B I AT T FIALA T 55 = A ETRAH

(2 gk

— T =, AR BE A R P 7E & R ER T LA R I B R A AT, IME KRR E R Y E
Desputeaux v. éditions Chouette (1987) Inc. ZEAHIPLH 5 H J*%ﬁmﬁiﬂ@%%kﬁﬁﬁ%%[%%éq
AR ITEIA T B 4B RIEIMER AR, MR 5109 MPERABR AL R T Pk
P AR 5 B B 2R T, 38 G4 5 AR B SR S B AR AT N 2

Mg AL T4 b REEBETE Desputeaux 489 — 87 MR R 21 43 7535 Fi AR AR , O 4 it
AbFEC RO M E P KA LB (public order) I RF A4y AN EEIR ISP HER . Xtk 23 A LA
LU Ly B TT PR TR il ) B B 4R e BB . R YL, AR A E A AL BUR R BLRE, H
N Z B B RRAL M Gy T AR B SR ik B iAo, TR0 i 1 BE R AR 38 A9 A SR, 6250
BRI T Gk Bend T AILBOR " B AR B Y KAGER . B MRS Fh A ABOE
H PR (R BRI 3R, X TR T NS R A AR R AE R AR BOR” 9

FEINERFE N, MREIE B M EBRR I Z 5, 23 AT LUE SR I 6 K45 48 1Y 180 2k 5 3 o1 34,
T A A T A XS Z G EPGER W 2R S ARTER A RG4S . WRPEHAT AJSIHE
Y JBATHRI 55, ih B e HET L BE , BT R M 4G Tk RIFA BT B gk

INEREICERE) FIFRAIMEECERE)H 294 ZXTHEERAOME, X TFEHEA
RCHE BRT PR 0B R E A e R B N T R SRR B B K IR E 1. SERR P, TR AR AR
Fp AT B A A R B A N S AR i STk B, 1986 4R B 1988 4E BRFRBUN FIITA 194 AT
W RS BB A EEPR RS 2% 52 BR3P R/R ) § 2 T4 59 ik fit, Bk, %
F PR B0 7 M2 A FE R3S F AP R A0 e, 1 3R 0 KA RIEME . WAL AT B A A e
B & BB SCEE AR LA 0 PR 00 IR IR B 3 i I B R T o, M AR ZE R LA
B 42 BT AL @

FERRDLRE S1 1, NG R AN 26 E A 5 B % B B R B A RT FhE H FA=AER . e
A, IEFEFAT YRR AR H R 00 24 3 A LA B R =2 Sh B AR AT 56 = 07 R i g i 2 k& A R 42

See 35 U.S.C. § 135(d) (2000).

See 35 U.S.C. A. § 294(c) (2002).

See [2003] 1 S.C.R. 178.

Desputeaux v. éditions Chouette (1987) Inc., [2001] R.J. Q. 945.

Desputeaux, [2003] 1 S.C.R. 178.

Desputeaux, [2003] 1 S. C.R. 178.

See UNCITRAL Model Law, at 19(1). &g R eykg P, F5HEFH ARG L 5 LFHAIAL,

BB ES
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S, AL I B 2 A B E B T 5% S % R (patentability ) HUESR , 3¢
SRAIESR 56 RIS AR RS FIESR IO 2 (B BT R M A TR, S8 Fh 5 A
TRAE G PR A SRR P 318 LR , B B 2R E A LA e PE RO A

(=) 3%

R, B TR FUA B R 3T BESMHREE 1 B FE AT 3% RIS
Ko, I AT AETE R SR B BT o SRTIT, 15 1 PR BE A0 8 ARAL B 2% AL
W (ELRIIST b B 7 AL S R gl o AR AR 2 L R T 48 08, 7 1 o
s A B RO R 1+

e E AR S B R , MK B B AL VR B S RIS 6 R LD SRR B2
BRS04 B R, (B RS R ROk B TS RIAT EOHLAS BB, 55 JE
A e, T A S A R S U AR AT AR AR P, 2408 A AR (AL A 20 R 2
W ST AR E A7 % A R AR, B [ AR 1 240 B 2 SE B3R 00 4% Sk 4 30
1709 (EANSRAPER Bb iR R R 1043, Pl 2 4 30 A P e s B3 T
1, FLER YRR B T 2001 4EHIHOE TR BA AL B AT LR RS i @

(1) [E

59 0 B S 3R 9 B s BB — L SR AR AR A A O 2 0 B8UTT 2 AR
S, (8 B R AR — U A7 A i B85 S A AT PR
Yot FUATRHE 1 A Gy WS T, R PR FLX 2430 AT, @

8 L R 1 S SO BORA 21 58 , T A R 0 4 BRI 5 A S O e AR 4T
SORERY 4K TR B BTG R R L B R 5o 7EREE , SRR Mk 4] 2
S0 P U Y R — BRI, A7 36 R R S i B R T IR 4 52 2 ARG
R FIEBE AL D I 0% R B R+ A , T T A2 U B AR AL % P AR T
0 ABHEIA B N R R, D64 B b VR o7 U1 78 R e ek e 0 R B0 , T A5
O S TEAR I A 5 1 DU e, U 20 1 4P 8 60 5 Ak LA T A AR R AL 1
Fo

1988 45 Bk (i R RA R ) HLSE , B3 41 S0 RURATT I 7= iU TT L3R AT ke . ® %8
I, AR 3L P SR T T2 R 4 T LA S5 AR, IELX % U T 75 R I8 i — 25

@ See Patent Act, R.S.C., ch. p.4, §34.1 (1985).

@ See Intellectual Property Code, art. L1615 —17 (Fr. ). :

@ (BYAUYESEF2HAE KAMFRFRETRIERESFE () FRFARTRIABDEEATHRFR; (2)%
INFeHATER AR THE R LRI LB, 2 FE , RFSTH AL LRAER, W TIELRAFIAT”

@ See Cour d’appel [ CA] [ regional court of appeal ] Paris, le ch. , Oct. 31, 2001, Propriété industrielle Nov. 2002, 20, comment. J.
Raynard.

@ See Joachim Miinch, ZPO; 10. Kapitel, in 3 Munchener Kommentar Zur Zivilprozessordnung § 1030 n. 18, at 1054 (2d ed. 2001);
%3, M. A. Smith etc. , Arbitration of Patent Infringement and Validity Issues Worldwide, Harvard Joumnal of Law and Technology, Spring
(2006) ,

B AR(EETFMNE)BEOS £(1):"REFTAERARIBINRITER ARAFRREALHTELREFARZIFEL ARE
£EFAMZITE BHEFES

@ HAA(EBAEHE)F 100,110,122 £, 2t AR,

® FRRARFFRE) S 1030 £(1).
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BIRLAE o BHUE BCTEE REFIFAE) 2 1030 KB e T8 E w2 W AT fha ™ R4 2K,
RS b, IERIZARG IR T 8 E E AR T L A AR fhR A MAITE . ZAME: “fF
(] SR WA P K S B T A YR TT LAMSh R o TSR Ak D L35 5 R T 72 4 TG S 3 03
HIZRER, AR TR A RO SR P A BOBUR T4 07 3 AR TR BT 5 AU B2 2 K
HIRE S AL, ®

F LB EA 2 E IR, 2T 1030 SRR, 3 T8 F) A R0 7T 75 b R ¢ 18] A o 2 fRj
MEEREE, MIIZBRT Y EAEFRIZABNZEZKEENERBEN.Y #152,%
ST AT S RO DL 22 AP R ER A A 2T B R MR BT BE T R A . R A REBFRM
F O EFEABEARNARET, FUSFASENERAEE WA Z IS = ABIEFI R X

- 5o TRERZATLAZE I SHABUE A SR B UL, RN B FA MR TER AR = A

BHIEFAERW . BRI UM B8 24 5 38 i B 19 B R RO 23 A5 3%, IR 4
RO B E R MZUEL, RS BB B EE R R E R

(FH)HIE

BNV T% R Gy v PR () A -+ TE A B . B EE & A ) {UAESS 103 2%
U T ¥ e AT LASA A ER R AR Do & R 21 2 (48 % IR SO R0 |, SR T X — £ AE BURF (8 A
BRI LA R VBT A AP B FH XL FA ML R T i, ENEE & A
) MR 5 %) (Arbitration and Conciliation Act) #RE& A - X .

BN N2 3 % TR AR AT s R IR S B R K A, — 8 NARIARE R EFZ
BURREFIA B, BT iR, REAETEENMNERRGEEELCRERHEN, H—HoANAN
IR PERAR R “ W (revoke) T F, 242 AR AT LATE 3R ¥ B 38 1 P AT , PR X F% R 43
B RIREE R B R ROZ PTG, B BRI G A B AN F F=EAR 1. BB WA AN
R, BRI B R T AR A (B AR ER BRI R BLZ PR B FE PP R M M A Z ], K%
WRYE R, BB 22 % A 1 X B R AT & R 4 B R, 1 BLA SRIZ 2 4 i R e mT LA F 37 B BE vk B
SR BT . ©

X B HERE b S — 22 BRI WA MR SCRT W R R AR R 2 4L : —E# A
EEAAEHAREZR BT A& B HNE T L LRI ARETH Z W HE =z
Ja , TR BIXTETA AR, T ToR TR M AR T S o BARENEE MR SCEE I A HH
SCEE 1E AP S B & R (ELER BE ) — e Bk e AR 14 ) 451 30 0 SR R SR I R ik
FERCH], B R AFAINE BT B RS, W) B 2 T 7= A i A G R BE 3SR 914, B B B ik B

@ HIXMEFLALAT . REGHFHARFTBTESTEL BP0, B(FPANSHLFTHARI002 £F 124,874 A,

& See M. A. Smith etc. , Arbitration of Patent Infringement and Validity Issues Worldwide, Harvard Journal of Law and Technology,
Spring (2006). ’ '

@ Indian Patents Act § 103(5), amended by The Patents ( Amendment) Act, 1999, 2002, 2005. The amended Indians Patent Act is
available at http://indiacode. nic. in/ (last visited at Aug.2,2007).

® WAHSEPEBR GBS, X T T A 3k arbitrability) 1988 2P #4443 9T $047 (enforceability) # 9 8, =& £ A L& T¥H —
[P R o 7 AP A LHiE

@ See M. A. Smith etc. , Arbitration of Patent Infringement and Validity Issues Worldwide, Harvard Journal of Law and Technology,
Spring (2006).
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See Haryana Telecom Ltd. v. Sterlite Indus. (India) Ltd., A. L. R. 1999 S. C. 2354, 2355.
See Indian Patents Act, § 116; The Trade Marks Act § 83, 1999, No. 47, C.1.S., 2000.
See Indian Patents Act, § 104.
See N. Rajagopala Ayyangar, Report on the Revision of the Patents Law (1959).
Cf. Nath v. Nath, A.L R. 1928 Cal. 275, 276.
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@ Ronald Reagan, Statement on Signing the Paient and Trademark Office Appropriations Bill 18 Weekly Comp. Pres. Doc. No. 1089
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6 See35 U.S.C. § 294(a) (2000).
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Abstract: Among all dispute resolution processes alternative to litigation, arbitration has its own
superiorities that can not be substituted. In the context of increasing caseload concerning patent disputes
at the worldwide level, the issue of patent validity has been in hot research in almost all nations.
Through reviewing relevant regulations and opinions, here arises a tendency of arbitrating patent
validity. As however might violate public policy, the arbitration of the patent validity may be put under
some restriction i. e. the resolution effect only binding involved parties.

Key Words; Patent Dispute Patent Validity Arbitrability Public Policy
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