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Abstract

The attempted offense is a kind of criminal pattern of incompleteness
of crime. as early as middle ages, Italian jurist brought forward the
concept of attempted offense. But from a global perspective, there existed
no general concept and punishment principle about the attempted offense
in all criminal laws in feudal period. “The French Penal code” (1810) is
the earliest legislation which provides the attempted offense in the world,
Thus a systematic study about the attempted offense started in criminal
jurisprudence circles. At this late hour the attempted offense has become
an important system in Penal codes of all countries. This thesis expounds
the attempted offense in following six respects: the evolution and concept
of attempted offense, the basis of bearing criminal responsibility for the
attempted offense, constitutive requirements of the attempted offense,
impossibility, the scope and principle of punishment of the attempted
offense and the legislative improvement of the attempted offense.

The first chapter analyses the concept and classification of attempted
offense to start with its evolution and legislation. Firstly, it introduces he

evolution and legislation of attempted offense. There is legislation about
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the attempted offense in a broad sense which “The German Penal code” is
a representative of it and the attempted offense in the narrow sense which
“The French Penal code” is a representative of it in the Continental law
system. But “The Italian Penal code” initiates the legislative model which
refers “according with the criminal act” and “pointing to the criminal act
evidently” to the objective standard of determining the criminal attempt,
it develops a school of its own about the attempted offense. Attempt in the
Anglo-American law system originates from “assault” namely “ attempting
to commit a battery” which is a very ordinary preparatory crime.
“Criminal attempts act 1981” defines attempt, thus the legal precedent
about attempt in the common law no longer has the binding force. The
definition of attempt in the criminal law in the American various states is
different. “ American Model Penal Code ” enumerates seven kinds of
situations of the attempted offense which sufficiently proves the criminal
intent; it indicates that the code drafter wanted to contain dangerous
characters by expanding attempt’s scope. In China, “Criminal Law of
Qing Dynasty Approved by Emperor” drafied at the beginning of 20th
century prescribed the concept and the principle of punishment of the
attempted offense for the first time. In 1979 and the present Criminal Law
of the People’s Republic of China ( hereinafter referred as“the Criminal
Law” ) separately prescribed the attempted offense in Article 20 and 23.
Secondly, it interprets the concept of the attempted offense in a broad
sense and in the narrow sense and introduces the classification of
attempted offense.

The second chapter discusses the basis of bearing criminal responsibility
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for the attempted offense. Firstly, it makes the commentary on the theory of
the basis of bearing criminal responsibility for the attempted offense in the
Continental law system. Subjectivism thinks that the criminal act represents
the doer’s intention or character, the basis of bearing criminal responsibility
for the attempted offense is the dangerous exterior performance of the
realization of he doer’s intention or character. Subjectivism only pays
attention to the doer’s subjective aspect but neglects his objective aspect,
theoretically it has one-sidedness. Objectivism thinks that the basis of
bearing criminal responsibility for the attempted offense is objective danger
which causes the result in the constitutive requirements. Comparing with
subjectivism objectivism limits the scope of punishment of the attempted
offense. But the problem is that if we don’t consider the doer’s subjective
aspect, we are unable to determine the doer’s act is the attempted offense
or the accomplished offense. Eclecticism thinks that the basis of bearing
criminal responsibility for the attempted offense lies in both of the real
danger of realizing the crime and the doer’s subjective evil character. Now
Eclecticism has been accepted by most people, moreover now provision
about the attempted offense in the various countries’ penal code in fact is
the compromise of subjectivism and objectivism. Secondly, this thesis
discusses various theories about the basis of bearing criminal responsibility
for the attempted offense in China and thinks that Eclecticism should be
the basis of bearing criminal responsibility for the attempted offense in
China; in fact the present “the Criminal Law” in China adopts the
standpoint of eclecticism.

The third chapter studies constitutive requirements of the attempted
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offense. This thesis thinks that the attempted offense in China must have
four constitutive requirements: “the intent of the accomplished offense” ,
“set about an offense” , “without accomplishing offense” and “against the
doer’s will”. Firstly, so-called “the intent of the accomplished offense”
means that when he sets about an offense the doer clearly knows that his
act will entail harmful consequences to society but who wishes such
consequences to occur. As one of constitutive requirements of the
attempted offense “the intent of the accomplished offense” can limit the
attempted offense in the crime with the actual intent, thus remove the
crime with indirect intent, negligent crime and indirect instigation from
the attempted offense, thus reduce the scope of punishment of the
attempted offense. Secondly, so-called “set about an offense” means that
the offender with the intent of the accomplished offense has already started
to commit a crime provided in the Specific Provisions' of “the Criminal
Law”. It is the key to distinguish between the preparatory crime and the
attempted offense. This thesis discusses a few disputed situations of
defining “set about an offense”. It thinks that the start of the act of a cat’s
paw should be the start of the act of indirect guilt; the start of the act of
consequence should be the start of the act of actio libera in caysa; the
start of the act of offense of segregation by location should be the time
when dangerous things such as explosives reach the opposite party; the
start of the act of the abettor should be the time when the instigated with
the intent of the accomplished offense has already started to commit a
crime provided in the Specific Provisions of “the Criminal Law” ; the start

of the act of criminal omission should be the time when “other people’s
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behavior or the exterior natural advancement” brings the direct danger to
the victim or causes the original danger to increase, namely the doer with
the duty to act facing the legal interest to suffer urgent and concrete
danger still fails to act, thus possibly causes the illegal result to occur.
Thirdly, so-called “ without accomplishing offense” means that the
offender has already committed a crime provided in the Specific Provisions
of “the Criminal Law” , then he has not caused damage but only the threat
to the legal interest. it is the key to distinguish between the attempted
offense and the accomplished offense. Lastly, so-called “against the
doer’s will” means all kinds of situations which sufficiently prevent the
doer achieving the accomplished offense.* It is the key to distinguish
between the attempted offense and discontinuation of a crime.

The fourth chapter tries to distinguish between the attempted offense
and impossibility on the basis of foreign legislation and theory. There is no
impossibility in the “the Criminal Law” and impossibility is generally
punished as the attempted offense in the judicial practice. The situation
which there is impossibility in the practice but no impossibility in the
legislation not only brings the prosperity to theory but also brings chaotic
to the judicial practice. This thesis thinks that impossibility isn’t suitable
to be included in the attempted offense; the concept of impossibility
should be interpreted afresh. This thesis suggests that the provision of
impossibility should be added in “the Criminal Law” , namely the third
paragraph is put in Article 23: an offender, whose act in the nature
doesn’t cause damage but only the threat to the legal interests, in

comparison with who completes the crime, shall be given a lighter or
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