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Abstract: Professor Gong Xiantian’s Open Letter has invoked a national
debate. In this letter, professor Gong argues that Property Law (Draft) is
unconstitutional for it breaks Article 12 of the People’ s Republic of China
Constitutional Law. Through logical and empirical analysis, this paper comes
to the conclusion that the Open Letter has no positive groundings in claiming
that the Property Law (Draft) would weaken the socialist public ownership of
the means of production by deleting the provision of Constitutional Law Arti-
cle 12, “Public property is inviolable”. Property Law (Draft) is not unconsti-
tutional, because it is not Article 12, but the articles 6 to 11, that regulate
the socialist public ownership of the means of production. After a close look
at the substantive contents of Property Law (Draft), I found that it has actu-
ally copied provisions about the socialist public ownership of the means of
production from the Constitutional Law. By declaring “the Property Law
(Draft) is unconstitutional”, Prof. Gong was in fact complaining about the
imparity distribution of the wealth between the rich and the poor, loss of
state— owned property and privatization, which have been progressing after
China carried out the Reform and Open Policy. Professor Gong intends to
transform the social wealth into state-owned subject matter, which is also an
expression of his desire for the past planning system. But he has neglected the
individual attribute of property right as one of the fundamental human rights.
Therefore, he has been wrong with the bad timing, by selecting an unsuitable
draft as a subject. Civil law scholars’ rebut, which is more emotional other
than rational or practical, has the tendency of converting the discussion into
an ideological debate. Chinese academia should not miss the chance to clearify
the theoretical and i.deological obstacles for civil law legislation by bringing

into the theories of property which has been supporting the planning system
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to an end with a thorough analysis about them.
Key Words: Property Law (Draft), Open Letter, Unconstitutional Is-

sue, Theories of Property
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