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Abstract

The system of insurance subrogation is an exquisitely designed system
governed by the principle of indemnity, which can preve;t the insured
from profiting by insurance, it has been developed and perfected through
rich and varied judicial practices, rare statute legislation and the persistent
research work by judges and scholars. The history of the insurance indus-
try of our country is too short for us to understand the marrow of subroga-
tion system, thereof we come across a lot of puzzles and problems in the
practice of legislation and justice. This book tries to introduce many meth-
ods, such as historical trace, comparative study, pragmatic analysis and
legal theory demonstration, discuss how to balance the interests of the in-
surer, the insured and the third party, and provide some reference for the
legislation of our country.

The whole book contains seven chapters apart from the introductory
chapter.

Chapter one provides an general introduction to the system of insur-
ance subrogation, includes the historic evolution, legal characteristics and
the legislation of all the countries, analyzes its rationale and social func-
tions, and tries to give a general portrayal of the system. The principle of
subrogation which finds its origin in the system ‘of assignment in Roman
law, has taken shape after the pregnancy, development and perfection of
modern insurance industry. Civil law scholars take subrogation as legal as-
signment, whereas common law scholars regard it as a right with both equi-
table and common law characteristics, anyhow, most countries of both le-
gal systems unanimously receive the principle in their statutes, people can
even find subrogation provisions in Maritime Insurance Act- 1906 of Britain

which is the model representative of common law countries. The principle
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as the ancillary of indemnity principle which also complies with the princi-
ple of fairness, can prevent the insured from profiting, prohibit the third
party escape liability, and provide the insured with possibility of lower the
premium rate.

Chapter two investigates comparatively some relevant theories with
great similarity, such as subrogation in rem, abandonment, assignment,
unreal joint debt ( Unelchte Solidaritat) , etc. , which can help us under-
stand deeply the real characteristics of insurance subrogation. Subrogation
in rem and subrogation in personam both derived from the principle of in-
demnity with the same function of preventing the insured from profiting.
Abandonment is the most common subrogation in rem which emphasizes the
protection of the insured’ s interest more than that of the insured compared
with subroéation in personam. The rationale of assignment can provide im-
portant guide to the research of insurance subrogation, especially the noti-
fication and outside effect of assignment is more valuable for reference, as
for insurance subrogation is a legal form assignment. Unelchte Solidaritat
is a kind of theory and doctrine which has been developed from the_judicial
precedents of civil law countries. The credits of the insurer and the. third
party to the insured are typical unreal joint debts, and insurance subroga-
tion is the inner effect of unreal joint debtors. Creditor subrogation is an
concept which can be confused with insurance subrogation especially in
Chinese,, however they .are quite different things éxcept that the insurer
and debtor both take other person’ s right legally. ‘The rationale of contri-
bution of double insurance is different from that of insurance subrogation
although they have the same function to' preventing the insured from pfoﬁ—
ting. * ‘

Chapter three analyses the, legal constitution of insurance subrogation
from the angle of substantive right, including the founding conditions, the

contents and restriction of ‘the right of :subrogation. The two fundamental

2 | BRARREHETR




conditions includes that the insured possesses the right against the third
party for indemnity, and that the insurer has indemnified the insured. The
contents of the right of subrogation are very broad, including substantive
and procedure rights, main and subsidiary rights, and the possessive rights
of compensation to the insured paid by the third party, the time bar re-
mains the same after subrogation. To fully protect the interests of the in-
sured, the law of every country restricts the right of subrogation mainly
from the foliowing aspects: the amount pf subrogation should not excess
that of indemnity by the insurer; the insurer is prohibited from exercising
the right of subrogation against the insured and the people who have some
special relationships with him ,for example, the insured’ s family and co-
assured; the right of subrogation is not allowed in life and accident insur-
ance. )
Chapter four discuses how the insurer exercises the right of subroga-
tion from the angle of procedural right, such as in whose name, to whom,
in what way, and whether the judicial organ should, examine the insurance
contract. The exercising name can reflect the characteristics of the judicial
system of different countries, England sticks to the restrict privity of debt,
America complies with the principle of real party, and China has finally
accepted the policy that. the insurer can only sue in his own name in ac-
cordance with the civil law theory of assignment. The insurer can claim to
everybody whom the insured can do, except whom forbidden by the law.
According to Chinese law, he may start consult with or sue the third party
in the insured’ s name even before he pays the insured for-his loss through
which he might get the third party’ s indemnity or get ready for the exercise
of the right of subrogation in his own name. After the insurer pays the in-
sured, he can sue the third party by himself, or together with the insured
when the policy does not cover all the loss, or takes over the suit already

begun by the insured. The courts in China prefer to examine the insurance
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