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ABSTRACT

According to the legislation and popular theory of criminal proce-
dure, criminal compulsory measures are defined as the restriction and
deprivation to the freedom of the accused. The point of this paper is,
criminal compulsory measures should be a protection, especially a
constitutional protection, to the freedom'and other rights of the ac-
cused. On the other hand, it is also a restriction of the powers con-
cerned during the course of compulsory measures. Judged by the con-
stitutional rights a citizen deserved in eriminal procedure, the consti-
tutional protection of the citizen in the current compulsory measures
regulations is far from enough. The paper begins from the constitution-
al rights of the accused, to discuss related regulations of the compulso-
ry measures.

The following aspects are discussed in the paper.

The prefétce of the paper focuses on the current problems of com-
pulsory measures in China, which is thought to be the precondition of
the paper. Judged from the rule of law principle and internal- criteria
of criminal procedure, the compulsory measures in China should be
reform from both system construction and legislation.

Chapter 1 is about the concept of compulsory measures. Based on
the introduction of the history of legal concept theory, which has de-
veloped from obligation to right, and the relations between the consti-
tutional rights and compulsory measures, the paper conclude that the

concept of compulsory measures should logically be analyzed from the
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fundamental rights to define the object of procedural bodies, and
hence declare that compulsory measures is the action of the state to in-
terfere the constitutional rights of the accused for the purpose of prose-
cution and trial.

Chapter 2 discusses the objective and function of criminal com-
pulsory measures. Firstly, the reasonable objective of criminal com-
pulsory measures should inélude the followings, that is, justice, effi-
ciency, accuracy and participation of the parties, which should be a-
chieve under the balancing principle. Secondly, criminal compulsory
measures should have such'functions like the fulfillment of criminal
objective and tasks, the rule of law in procedure, the realization of the
inner values in criminal procedure, and the guarantee of the constitu-
tional rights of the individuals.

Chapter 3 is about the principles of criminal compulsory meas-
ures. Given the importance of principles to the compulsory measures,
the principle of due process, proportion procedure and warrant princi-
ple were emphasized. The contents, values and related legislations
were discussed, especially the due process principle to the restriction
of judicial explanation of compulsory measures, the necessity and
property demanded by proportion principle, and restriction of powers
by warrant principle. Hence the proposal to resolve current problems
in China was discussed.

Chapter 4 focuses on bail system and the reference it has to the
bailing out for summons system in China. The chapter introduced the
development, value and legislations of bail system and raised the pro-
posal to develop the ailing out for summons system in China.

Chapter 5 discussed the pretrial detention system and the alloca-
tion of the detention power. Firstly, the paper analyses the due
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process of pretrial detention, introduces the pretrial detention system
in foreign countries, and declare that strictly application of pretrial de-
tention principle, the system to separate arrest and pretrial detention,
and the supervision and remedy systems should be confirmed in Chi-
na. Secondly, the paper introduces the discussion of the allocation of
detention power in China, and suggest that we should adopt the proce-
dural construction and enable the accuse access to procedural remedy
measures.

Chapter 6 and chapter 7 is about the compulsory measures to
matters and to privacy. Based on the investigation of related legislation
and practice in foreign countries, the following points are mentioned:
constitutional rights should be deemed as a restriction to compulsory
measures, the compulsory measures to matters and privacy should be
adopted in the system of compulsory measures to construct the compul-
sory measures system, and to develop related procedural rules.

Chapter 8 is about the remedy procedure for criminal compulsory
measures. Based on the introduction of the remedy procedures in for-
eign countries, and the conclusions that remedy procedure is important
to compulsory measures with the theory of action and final judged by
judicial powers principle, the paper take forward the construction of

remedy procedure for compulsory measures in China.

Key Words: Criminal compulsory measures, Constitutional pro-

tection , Restriction of the powers, Remedy procedure.
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