m.n%.m.ﬁ%ﬁ&ﬂ%

XINGSHI SHENSU
ZHIDU YANIJIU

L\ hEARA TR MR

- @Wl.lex;?

g
i




D925. 218. 24/3
2008

FIEHRHIFFHER
o# &
FEARALZKFEY R

F L

3t



EHERME (CIP) HiE

Tl H R BEBR ST/ B E. —dbE: PEARARKREHR
k., 2008.5

ISBN 978 -7 -81139 -056 -8

I AT 3B M. FIFEFA—HF—RREHRE IR —TE

IV. D925. 204

HE AR B 43 9E CIP $dlEiiy (2008) 25 040429 5

R BRiFH EHR
XINGSHI SHENSU ZHIDU YANJIU

»om E

FEARAZKER R

¢ JERT PSR X AR R
BBk

100038

t RO B R ENRIA PR A 7

: 2008 45 A% 1 /R

: 2008 £ 5 A 1K

w1

. 787 BX x1092 ZX  1/16
: 322 FF

&
RE

&
8
S

HHSDF | SENEE
2 BE 3R 55 5

ISBN 978 -7 -81139 -056 -8/D - 053
£ fir: 39.00 T

AHEBHAPEREEDE, ARITHARFR
EXFZHEIE: (010) 83903254
WBAERE S\RsR
E — mail: cpep@ public. bta. net. cn
www. pheppsu. com. cn www. porclub. com. cn




e

0%

gl e

RIEEPIRHIEINITRENE, MEXABIARARERZHSH
RRBBEREM, HRATBRASINIBEIAEMCURIFAZS
EAORFIRE, Bitt, ASPREIETCERARCLE, E2ED
ERERPER— T I BERMX RS RET,

APBLTRERTSEEN. CRARE, NEWHSHIRGEIE
B, HRoE. BISEMMURZHBARRPHNEAREST. 54
BV TSRO TAR. TRADE, DHSBEBEEIMA.
. B, BH. FEFONREFACIETRINSHERFEL
IFHIENERBBHRAR R,

AISEENBABRSFEUREBTFACANDRIEBE
AR |

E-EZIZRWABRFHENR. R, URSHBHIFE
KOV HERMIBS EIMOHAIRE, HERTREMNSBRHIE
B RIDENRE o

E_ENSFNBINEFBBRRBIZTENNAER. HLEE
FOTDEIR -

E=ENHBRFHENRCEM ST DRI,

ENEERNB T EBMERAITNEARERREFE 62 TH
ERIRBH PR THSBIRER. BIFIVE, BIFHR. BIFES.
ERROMMEBRFRANERER, FNERNRE. KRSHBNK
RET S HARFDN.

ERERNT RESANBSHREEHEPEFENRI, 815:
WOEEMBEFEHERAE. MEPRZBEVWDELL. MBBR
FARITFEZ. AIBRREGREASE. NEBRBRTRH.
EDRFEHREARE. KOPREBNBFAETERNNF. @

]| e

<L



<<LL

FUERIRBERR

iy, WRENAISHREIEHRTT R, BNBIIMBESHEEEIR
HIE . ZHIESECHSPIREIANERNFANE, LHEHEH
ME—FRIUYERETIIE, MIIBEIR. BBENALAEMRR
R, WEENXREZERTTBBENEH, ARERRNES,
REXEE, THEHRBERENANESSF, HILLBRAR, RIEB
BN, @8R OUCHRRAREH TIEeVREISHE.
ENSRIWFHCIE T N RRENSPEFHIR. RESRIX
FRIREAZBEEMA DEBER2. BB LREREZ3IME
FHRTFDENENHIBEIROVE, FRTFSISARERTEMNS
ERRIN, 1EIDFRIE. Bfl. BUBADBNRIDNBEBHIR, N
MBI RETENSRERENA NI —EFRE, NSH®
RERNLBANREE D NRILURRHISHHEDBE, RREHE
RNBEMFR T AR TUPERE, M BREPEBEE
ABYSEE.
ETERWHOIE T WHISHEBSEN BN P UEER . BF
REZEEAIMFNELBAREBIFONERE, BUESEATER
KNBREEHRIR, DEVNRRTUN, SBELREERMDNH
R BERSREM. Bit, YWIERENEFLRG, FHLE
WARTRGZHo
5 )\ ERWHHOIE 5 FISRERFRBIFRIC, WTARME
BERRIEEBN T B2 . B4, RSTRIFM. XIDE COISHIES
MBPRESIRPRBLIESIN, ARZER. ARMRGETER
RENIRRPERER—EN DR, B, REONEEBHERBE
FHETES. SERBRSANANAIRT, MENHRXDER
FHREANBESTRNTFREANEE, MEAZMBHEERBHTE
HHFTFRE, EHEBERFR.
FENERUWFHCIE S HIBRERFBEETNSERERE—HR
BHE. BA, REFESNBRRLTNE—REBIFHREERN
TR, BENARESDHTZE, HBADTRE, BBLE—R
AREBREHENEL “ “epREBH . XPRRBERZIEMSBIR
ZUMBRESHEREENSM, AIt, EBEASNNMREHIEES
REBNERAET, BORBEFETHFREENET, =RIEE

—— - ) e ——————



REARHE

HERPEN, BRUEET], BEREZARONSBIREBN, e
HEPERFEBEREERN L —RARERERE, HEFHHR. &
6, UREN, MRSAREZENEEENSHRBENSERE
BENNSHEREL TR,

E+ERWCIE ST BPEFEISSHEREREIMEEENRS
BHEIE, AIERECHN\BEREFELA, BIISABLNHBIR
MR TPESE, PS50, RINSS, FEBESH, WERE
BABHPBENIENT. B6EREMENAHAAESSHCRAZ
HEREBEEEHRET, WRSIMERTOEY, BARERERN
BEBEA. IRR. EMARTARSN, BNOEHRBBHE
B, BLHTEE. RIE, BERFIMEEAEETNEN—FPAHEH
BiE%. ULMPHENFEESREIBANGEN D, DEINFAK
X, REFEHX, RESEABRHARREETTORRHRTN.

R XTI SR DAETHBREHFHE IRHIENIL
B W o

X@if: fIE BF PEFRE fHE

— e 3 sl ————————

<L



Abstract

Study On Effective Criminal
Adjudication Appeal System

Abstract

Whether or not the criminal appeal system is reasonably designed con-
cerns the stability of effective judgment or order of the people’s court, con-
cerns the justice of the enforcement of the state’s power of punishment as
well as the guarantee of rights of contesting parties. So it is extremely im-
portant and rather complicated either in litigation theory or in judicial prac-
tice.

This dissertation contains ten chapters referring to two sections. In the
first section, the author lays emphasis on conception, historical develop-
ment and theoretic basis of criminal appeal system, its exercise in practice
and existing problems. While in the later part, a proposal is put forward
concerning establishing criminal retrial application system, the author ex-

pounds and verifies it around subject of criminal retrial application, time
 limitation of application for rehearsal, adjudication, ground for rehearsal
and review system.

The preface is a brief introduction of writing method, intention to
choose this thesis, and issues expected to be discussed in the dissertation.

Chapter One defines criminal appeal system and related concepts, and
analyzes their connotation and nature.

Chapter Two reviews the historical background and the evolution of
criminal appeal system in both China and foreign countries.

Chapter Four demonstrates 62 criminal appeal cases that were tried in

s e 1 p_—




<<LL

TR

a court in China in the special year, summarizing the subject of appeal,
psychology in appeal, time limitation of appeal, ground for appeal, and
disposal of appeal.

Chapter Five inquires into the present criminal appeal review system
and finds such disadvantages in the Criminal Litigation Law as follows: how
to accept and examine a criminal claim have not been provided for, the or-
gan which hears a criminal petition remains in a mixed state, the subject of
appeal is set too widely, the ground for criminal appeal is prescribed unrea-
sonably, the criminal appeal has no a time limit, the hearing period of a
criminal petition is nothing but an empty article, and the notice of dismissal
of an appeal lacks legal effect. On the same time, after pondering over ex-
isting criminal appeal system, the author suggests that China should estab-
lish criminal retrial application system. The criminal retrial application sys-
tem means putting criminal appeal activity into formal litigation and taking
an application for rehearsal as a right of action, both of which should be
provided for by law. When any person who has a right of application pro-
duces grounds for initiating a retrial procedure within legal period permitted
by law to the competent authority, the court shall rehear it at the very mo-
ment. Only by this, could the legal right of the applicant be protected, in-
definite appeal be prevented and the rehearsal be guaranteed seriously, and
could the court put an end to a passive state of its trial work.

Chapter Six expounds and proves that the subject of criminal retrial
application should be strictly regulated. As for the subject of retrial appli-
cation in China, it does not differentiated what is primary from what is sec-
ondary, and there is even no order of priority. Both impact negatively the
disposal of criminal appeal and the guidance of citizens to properly exercise
their right of appeal. Therefore, China should add up a convict, a unit or a
lawyer into the subject of criminal retrial application. Additional terms
should be required for near relatives of the party to apply for retrial in order
to set the limits of the person who has right of petition.

In Chapter Seven, the author suggests that the time limitation of crimi-
nal retrial application should be set reasonably. Due to lack of time limita-
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Abstract

tion for the party to appeal in existing laws in China, except the deadline
for the court to decide for accepting an appeal, the party concerned may
appeal again and again during a relatively long period of time. The judicial
body is thus always busy dealing with the appeal, and it is rather difficult
to remain the stability of an effective judgment or adjudication. Therefore,
the time limitation of criminal retrial application should be set so as to pre-
vent an action without end.

Chapter Eight puts forward a proposal that the ground for criminal re-
trial application should be made exhaustive. Ground for criminal retrial
prescribed by current laws is too wide in range and rather too sweeping,
and thus unworkable. Such ambiguity in legislation gives rise to a lot of

drawbacks in practical criminal retrial application. Articles on the condi-

tions are so wide and sweeping that the court and the procuratorate always

has a certain divergence of views in exercising their own power. Because of
these, with regard to grounds for applying for criminal retrial application in
China, under the premise of updating the retrial idea and stressing on the
protection of defendant’ s rights, retrial that is in the interest of the defend-
ant should be distinguished from that detrimental to the defendant, and
more grounds for retrial should be added up reasonably and listed more
concretely.

Chapter Nine concerns the establishing of system of criminal appeal
settled at first instance. In general, the criminal appeal is reviewed by the
court which judges or adjudicates the case originally. When the party con-
cerned refuses to accept the retrial decision, the court at a higher level will
review it again, that is called the system of retrial settled at second in-
stance. But there is no scientificalness in the system that the original court
accepts and reviews the criminal retrial. Therefore, it is thought that the
first step should be laid on raising the trial grade of criminal retrial review
in order to reduce the obstruction from the court of original trial, overcome
local protectionism in the judicial field and improve error recovery ability.
It is then proposed that the jurisdiction of criminal appeal be withdrawn

from the court of original trial while the court at a higher level has jurisdic-
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tion and its decision can become effective immediately. While the supreme
people’s court will have jurisdiction to review adjudication made by itself
and its decision will be the highest.

In the Chapter Ten, the author proposes that adjudication by record
should combine with the system of hearing and reviewing concerning crimi-
nal retrial application. The former means that before entering the stage of
application for retrial , the judge first adjudicates the documents for appeal
and will end the case if it could be settled 1mmedlately, if not, the judge
will place the case on file directly. The latter is to incorporate the spirit of
public and just hearing into the appeal review. If the case meets the re-
quirements of hearing, the court will notice the appellant, prosecurator,
other person or unit to attend the hearing. Both sides adduce evidence and
conduct cross — examination around proposed reason and fact, the hearing
examiner hosts the meeting and corroborates the evidences. Two systems as
above shown are of great significance to equally protect legal rights and in-
terests of both parties, reduce lawsuit cost, improve retrial efficiency, im-
plement the reform of separating trial body from the organ which places the
case on file, lessen social contradiction and help the parties to obey the
judgment and settle the dispute.

The Additional Section is a suggestion on the legislating of criminal re-

trial application system in accordance with modern judicial idea.

Key Words: criminal; appeal; retrial; system
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