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Abstract

With the development of international civil and commercial
communication, the conflicts among jurisdictions ‘strengthened,
forum shopping increases dramatically. However, in the academ-
ic and judicial field, there are various opinions about forum
shopping. What kind of role does forum shopping play in interna-
tional civil litigation? What are the real causes of forum shop-
ping? How can we control or regulate it?

This book makes a research on forum shopping in interna-
tional civil litigation. Through the analysis on the causes, aca-
demic debates and measures to regulate forum shopping, com-
bined with related cases in civil law and common law countries,
this book probes into the essence of forum shopping and puts for-
ward some suggestions for chinese civil jurisdiction system on
how to resolve the conflicts amorg jurisdictions and regulate the
fulsotiie forum shopping.

For the above pﬁrposes, the book is divided into five chap-
ters altogether with an introduction.

In the introduction, the author poinis out that forum shop-
pir;g is the result of the increasing development of international

civil and commercial communication and conflicts among differ-
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ent jurisdictions. In the international civil litigation, the parties
often choosé the best forum to sue for their own benefits. In the
judicial and academic fields, debates on forum shopping never
stop. The scholars have made a lot’ of researches on it, which
makes forum shopping a hot issue with academic and practical
value.

Chapter | describes some basic problems on forum shop-
pping. After a brief introduction on conception ‘of forum shopping,
this chapter analyzes the classical definition of forum shopping,
and clarifies the meaning of forum shopping in this book. Forum
shopping is not. a derogatory word but a natural thing. The latter
part of this chapter elaborates the notion of “natural forum” , the
core conception of forum shopping, and differentiates some con-
ceptions related with forum shopping.

Chapter [l comments the attitude to forum shopping held by
the academia and judiciary. The proponents argue: forum shop-

ping is a natural choice by a reasonable man, a kind of litigation

strategy , which is coincident with the lawyer’s professional moral
and the efficiency of litigation, and embodies the human right
and the right to .sue, which is not unfair to. the defendant. Fur-
thermore, it encourages the substantial justice. The opponents

argue: forum shopping evades “natural forum” , wasting judicial

resources and destroying the international :cqmity. It’s unfair to
the defendant and violates the aim of decision harmony in private
international law. Behind these two arguments, there are factual
conflicts hidden between the Positivism and Realism of Law.

Positivism of Law claims the law is unchangeable by man, the ju-

2.




risdiction rules should be made by law, and the parties can’t
modify the rule. Forum shopping challenges the existing order of
law. However, the Realism of Law claims; Law will be affected
by political and economic elements, it's inevitable to change the
law by man, forum shopping is the inherent part of the order
of law.

Chapter Il demonsirates the legitimacy and legality of forum
shopping. The first part of this chapter analyses the legality of fo-
rum shopping. In doniestic law, the differences among concur-
rent jurisdictions, plurality of the jurisdictional basis and -diverse
interpretations to the same jurisdi¢tion basis, 'provide broad room
for forum shopping. In international law, lack of an unified inter-
national convention on commercial and civil jurisdiction, the re-
gional limit and particularity of existing conventions and the plu-
rality of the jurisdictional basis in clauses of convention, estab-
lish the legal basis of forum shopping. The second part of this
chapter demonstrates the rationality of forum shopping. Because
of the difference of substantial law, conflict law and procedure
law among countries, the parties want to choose the best court to
sue for applying th:;ir favorable substantial law, procedure law,
or for other benefits. Dissimilar compensation, liability and le-
gality of behavior in substantial law induce the parties to forum
shopping. Disunity of conflict law among different. countries, and
the traditional conflict law system, such as characterization, ren-
voi, evasion of law and reservation of public order discourage the
decision harmony. Furthermore, three approaches in modern

conflicts of law cause disaccord result and induce forum shop-

. 3.
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ping. In procedural law, the jury trial, discovery proceedings,
contingence fee, recognition and enforcement of foreign judg-
ments and litigation efficiency spur forum shopping. Just because
of the conflicts of law, the parties can get advantages in different
forum. As a reasonable man in economic society, the plaintiff
will bypass the disadvantage and find the best forum to sue. This
chapter discloses the legitimacy of forum shopping.

Chapter IV analyzes the measures to-control forum shopping
from domestic and international angle with the substantial law,
conflict law and procedure law approaches. Through unifing the
substantial law in the world, the substantial law approach tries to
seek for decision harmony and eliminate forum shopping thor-
oughly. But this approach is idealism. The conflict Law approach
tries to realize decision harmony by unification of various rules of
conflict of laws. But it also suffers difficulty in practice. So the
most effective way to control forum shopping is procedure law ap-
proach, which can be divided into two methods: the prior pre-
ventive measures and the éx post relief measures. The prior pre-
ventive measures prevent forum shopping through the restriction
of exorbitant jurisdictions in domestic legislation, encouraging the
parties to make a forum selection or arbitration agreement and u-
nification of the jurisdiction rules. The ex post relief measures
control forum shopping by Forum Non €onvenience, Anti-suit, In-
junction, Negative Declaration Proceedings, Lis Pendens or re-
fusal to recognize and enforce -the foreign judgments.

Chapter V explores the academic opinions, legislative and

judicial practice in China. The chinese scholars generally think

. 4.




Abstract

forum shopping should be avoided in international civil litigation.
They explore ways to regulate forum shopping, such as Forum
Non :Convenience, Anti-suit Injunction, choice of forum agree-
ment and etc. Chinese courts permit parallel litigation, which
means forum shopping is not prohibited in China. The courts can
use the principle of Forum Non Convenience to decline jurisdic-
tion or refuse to recognize and enforce foreign judgments. This
chapter also makes sonje suggestions to build a reasonable inter-

mational civil jurisdiction system and regulate forum shopping.

Key Words:; Forum Shopping, Conflict of Jurisdictions,

International Private Law, International Civil Litigation
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