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Abstract

Preliminary Hearing Procedure is a very important pretrial procedure in
criminal procedure. That procedure helps to promote criminal proceedings,
guarantee fair action and improve the efficiency of action. Some main legal
states have integrated Preliminary Hearing Procedures in their criminal
proceedings codes, however, there is no Preliminary Hearing Procedure in
our criminal proceedings code. With the development of the criminal justice
reform, the absence of Preliminary Hearing Procedure has become the
“bottleneck” for China, which restricts the effective operation of the criminal
trial and the whole criminal procedure and brings some passive effects to
criminal justice. It is necessary for us to catch the chance of remodifying the
criminal proceedings code and make a systematic and deep research on
Preliminary Hearing Procedure in order to establish a reasonable Preliminary
Hearing Procedure. This article makes a primary discussion on some relevant
problems on Preliminary Hearing Procedure. This paper is composed of six
chapters.

Chapter 1 of the paper is the Introduction. This chapter debates some
elementary problems on Preliminary Hearing Procedure. The article points
out: as to the meaning of Preliminary Hearing, there is a distinction between
the broad sense and the narrow sense. The narrow sense of Preliminary
Hearing means that the subject which possesses the power of judicial review

inspects the case which the prosecutor is prepared to bring an action against ;-
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determines if the indictment is necessary and then submits it to trial. So
Preliminary Hearing in narrow sense only includes the procedure of reviewing
the indictment from prosecutor and we can call it “Preliminary Hearing in the
sense of pure judicial review” , which is the key point of this article. The
broad sense of Preliminary Hearing means that the subject which possesses
the power of judicial review participates in the criminal investigation,
inspects the case which the prosecution is prepared to bring an action against,
in order to determine if the indictment is necessary and then submits it to
trial. So Preliminary Hearing in broad sense includes the procedure of
investigation in some sense and we can call it “Preliminary Hearing in the

”»

sense of investigation and judicial review ” , which must be involved when
researching Preliminary Hearing Procedure in some countries. This article
analyzes the different characters and their reasons between Anglo-American
law system and Romano-Germanic law system, reviews the history of
Preliminary Hearing Procedure, and also introduces the Preliminary Hearing
Procedure in international criminal justice convention and explains that
Preliminary Hearing Procedure has become an obvious trend in international
criminal action.

Chapter 2 discusses the jurisprudential basis of Preliminary Hearing
Procedure. The article thinks that the legal nature of Preliminary Hearing
Procedure is a procedural judicial review mechanism, which leads to birth,
alteration or withering of procedural relation. Preliminary Hearing Procedure
has five procedural functions: review indictment, preserve evidence, judicial
adjustment, guarantee fairness, improve efficiency, of which review
indictment is the elementary function of Preliminary Hearing Procedure. At
the same time, the article puts forward that five essential principles should be
carried out in Preliminary Hearing Procedure: equal participation, moderate
opposition, limited disclosure, confirm dispute, exclude prejudgment. The

preliminary judge should be strictly separated from the trial judge and

< 2.




exclusiveness of the bill of prosecution should be adopted in Preliminary
Hearing Procedure, what’ s more, the preliminary judgé should avoid
affecting the trial judge’ s discretional evaluation of evidence to eliminate the
prejudgment.

Chapter 3 debates on the power subject in Preliminary Hearing
Procedure. On the base of reconfirming the range of power subject, the
article discusses the power subject respectively in Anglo-American law
system and Romano-Germanic law system. The article points out: in Anglo-
American law system, the power subjects include magistrate and grandjury,
in Romano-Germanic law system, the power subjects include Preliminary
judge, Criminal review court and Judicial Committee. Moreover, the article
talks about the birth method and development, prosecution function, positive
effect and negetive effect of every Preliminary power subject.

Chapter 4 debates on guaranteeing the right of the accused and the
victim in Preliminary Hearing Procedure. The article points out: the accused
possesses the right of procedure choice, lawyer’s help, cross-examination
and argument and offering evidence etc; the victim possesses the right of
procedure participation, cross-examination, lawyer’s help and the right of
appeal. As a whole, the accused’ s right in Preliminary Hearing Procedure
can be protected adequately in Anglo-American law system, which can be
called as “Right-guarantee-Pattern Preliminary Hearing Procedure”. But the
accused’ s right in Preliminary Hearing Procedure hasn’ t been given enough
attention for a long period in Romano-Germanic law system. While, in the
two families of law, the guarantee of accused’ s right in Preliminary Hearing
Procedure takes on a trend of amalgamation and approach.

Chapter 5 discusses the practice of the preliminary hearing procedure of
the two kinds of legal systems with a comparative view. It covers many
aspects of the preliminary hearing procedure, eg. the scopes, the initation and

abandon ment, the modes and manner, the material content, the close of the
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