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Preface to the First Edition

The term ‘Construction Law’ is used in three senses:

(i) the principles which govern the duties and liabilities of the parties
involved in the construction process and which arise out of that
process;

(ii) the law which affects the construction industry; and

(iii) the rules governing the administration of a construction contract.

It is only the first of these senses which is Construction Law proper. Under
this definition, Construction Law is that body of law which governs civil lia-
bility for the construction of defective buildings. The second two senses are
not Construction Law properly defined. Thus, (ii) above would cover a range
of subjects going beyond the scope of Construction Law in the first sense; it
would, for example, include torts affecting the use of land, employment law
and health and safety law. (iii) above is concerned with the application of
the standard form contracts, such as the JCT and the ICE, to the running of a
construction project and the resolution of disputes which may arise out of
the project. This, in my view, is more properly referred to as ‘construction
contract administration’ and is essentially a matter for quantity surveyors
rather than lawyers.

This book is concerned with Construction Law in the first of the senses
defined above. Essentially it examines three questions:

(1) Who can be sued if a building is defectively constructed?
(2) Who can sue — building owner, tenant, subsequent owner, etc.?
(3) What damages are recoverable?

This book is not, therefore, concerned with liability for matters which may
arise in the course of building works. Rather it examines the position after
the work is complete, and the building has been taken over.

There are, I think, three reasons why Construction Law thus defined is
worthy of study as a separate branch of the law. In the first place, construc-
tion and building cases have been, and continue to be, a source of important
developments in the common law. The famous (or infamous) advance and
retreat of the tort of negligence and economic loss have involved largely this
category of case. Secondly, liability for buildings is an important matter for
the individual consumer. For the most part, buildings liability is looked on
as of import for construction companies or their professional advisers.
Indeed it is, but it is too often forgotten that the victim of defective building
works or of unsound advice in relation thereto is an individual. To this
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Preface to the First Edition ix

extent, Construction Law is an aspect of consumer law. Thus, the recent
retreat in the law of negligence has had particularly serious effects for the
consumer; it is contract which is now the major source of liability for defec-
tive buildings, but in many cases concerning domestic buildings the pur-
chaser will not have a contract with the builder or designer. Thirdly, many
recent and forthcoming developments in Construction Law now emanate
from the EC. These developments have as their aims the promotion of com-
petition throughout the Community and the protection of the consumer.

The major sources of the general law of construction are common law,
statute, private law (i.e., the provisions of any of the standard form building
and engineering contracts which may apply to a particular contractual rela-
tionship) and, as mentioned in the previous paragraph, EC law. There is no
shortage of books on the standard form building and engineering contracts
and no independent chapters are devoted to that aspect of Construction
Law. Instead, attention is devoted to the relationship between contract and
tort and the effect of changes in that relationship upon liabilities in the con-
struction industry and its related professions. Thus, a separate chapter is
devoted to collateral warranties and buildings insurance as a result of the
impact of the decision in Murphy v. Brentwood DC. Throughout the book
the need for the law to find a balance between professional and consumer
interests in the area of civil liability for defective buildings is kept upper-
most in mind.

The parameters to Construction Law, as in other areas of law, are set by
the appellate courts in the landmark cases. But how those parameters are
applied falls usually to the judges at first instance. In the field of
Construction Law these judges are known as Official Referees. They are High
Court judges with a specialist knowledge of this subject, and it is one of the
purposes of this book to examine carefully their most important decisions.

One final point by way of introduction needs to be made. This is not
intended to be a book for a beginner. It is intended principally for use by
students reading Construction Law as a specialist subject in the later stages
of their degree. As such, it assumes a knowledge of the principles of contract
and tort. (It is worth stressing at this point the importance of mastering these
subjects, without which more specialist areas of law cannot hope to be
understood. Not for nothing are contract and tort among the ‘core’ legal sub-
jects demanded by the Law Society and the Bar Council!) Nor is this
intended to be a practitioner’s work, though it is hoped that some practition-
ers will find in it stimulation to debate further the problematical issues
raised by this subject.

The law is as stated at 1 March 1994.
M.F.J. Swansea/University of Surrey
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My aim in writing this second edition is the same as in writing the first: it is
to set out the principles which govern the duties and liabilities of the parties
involved in the construction process and which arise out of that process. It
is, in essence, a work on liability for the construction of defective building
works after their completion and as such it is an applied work on the law of
obligations.

It is now seven years since the first edition of this book was published.
During that time a number of developments have occurred in the general
law of contract and tort which have an important bearing on Construction
Law. In addition, several reports have been published proposing reforms
which would affect key areas of this subject.

In the first place, the appeal courts in Canada, New Zealand and Australia
have declined to follow the exclusionary rule governing negligence and
economic loss laid down by the House of Lords in D & F Estates v. Church
Commissioners for England [1988] 2 All ER 992 and Murphy v. Brentwood
District Council [1990] 2 All ER 908. These Commonwealth decisions high-
light the problematical nature of this area and the importance of the policy
considerations which underly it. The New Zealand case in point,
Invercargill City Council v. Hamlin [1994] 3 NZLR 513 went to the Privy
Council, who refused to overturn the decision of the New Zealand Court of
Appeal.

In the UK, there have been a number of decisions of the House of Lords
governing professional negligence and concurrent liability in contract and
tort. The decisions in Henderson v. Merrett Syndicates [1995] 2 AC 145,
Spring v. Guardian Assurance [1995] 2 AC 296, and White v. Jones [1995] 2
AC 267 have given a new lease of life to Hedley Byrne v. Heller liability, and
they have important implications for the liability of construction profession-
als, though they leave intact the exclusionary rule in relation to third party
liability in negligence.

In the area of contract law, further decisions on the reasonableness test in
the Unfair Contract Terms Act 1977 and the decision of the House of Lords
in Ruxley Electronics v. Forsyth [1995] 3 All ER 268 on the extent of the
damages recoverable by a building owner for defective building have meant
an expanded discussion of the contractual obligations of the building
contractor.

The advent of the Unfair Terms in Consumer Contracts Regulations
1994/99, based on the EU Directive of this name, has led me to introduce a
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new chapter into this work. These Regulations affect standard form con-
tracts made between businesses and consumers. The novel concepts of
unfairness and good faith introduced into our law by these Regulations are
so radical that I believe they merit their own chapter. They cannot be dis-
missed as outside the realm of Construction Law.

Since publication of the first edition, the Law Commission has produced
its report on privity of contract (Privity of Contract: Contracts for the Benefit
of Third Parties, Law Com. No. 242, Cmd. 3329, 1996). The proposals con-
tained in this report have now been incorporated into law by the Contracts
(Rights of Third Parties) Act 1999. No area of law more than Construction
Law has been so dramatically affected by this reform and I have remodelled
and renamed the chapter on collateral warranties as a consequence. As well
as statutory reform, there have been several reported cases on the issue of
whether the employer can recover substantial damages from the contractor
for loss sustained by a third party, most notably Alfred McAlpine
Construction Ltd v. Panatown Ltd [2000] 4 All ER 97.

In the field of professional negligence, there have been a number of
reported decisions on the Bolam standard. However, the most important
decision for valuers is that of the House of Lords in Banque Bruxelles
Lambert SA v. Eagle Star Insurance Co. Ltd AC 191 [1997], which deter-
mines the extent of liability of negligent valuers acting for lenders.
Construction professionals frequently act as adjudicators or arbitrators in the
resolution of disputes in the construction industry. Their role in this respect
is likely to be much affected by the Human Rights Act 1998. In incorporat-
ing these developments I have taken the opportunity to expand the chapters
on design professionals and surveyors.

The steady, if not relentless, flow of judicial authority and legislation
since publication of the first edition has not stayed pressure for reform. The
report of Sir Michael Latham (Constructing the Team, HMSO, 1994) con-
tains proposals for reform of joint liability, limitation of action and latent
defects insurance. The Law Commission has produced a recent consultation
paper on limitations of actions (Law Commission Consultation Paper No.
151, 1998) and in 1996 the DTI published an investigation of joint and
several liability by the Common Law Team of the Law Commission. These
proposals, together with the passing of the Contracts (Rights of Third
Parties) Act 1999, have meant a major overhaul of the chapter on reform.

There has been little progress of late on the proposals emanating from the
European Union for the harmonisation of construction liability and the pro-
posal for a Directive on the liability of suppliers of services has been
dropped. As a consequence, there is no longer a separate section of the book
devoted to European Construction Law. Instead, the harmonisation propos-
als have been incorporated into the chapter on reform and there is a separate
chapter on construction products liability.



xii Preface to the Second Edition

The one aspect of Construction Law to remain unchanged since publica-
tion of the first edition is the exclusionary rule in relation to third party
liability for economic loss resulting from negligence. Essentially, this area of
law rests upon policy rather than legal rationale, a point recognised by the
commentary on the Canadian decision of Winnipeg Condominium
Corporation No. 36 v. Bird Construction Co. Ltd. in the Building Law
Reports:

Most developed societies are mobile. Therefore a purely contractual lia-
bility for defective work is always likely to be of limited utility. Most
societies identify a community. Therefore the interest of the community
in a well-constructed housing stock is a legitimate policy aim. Most
societies value prevention of danger. Therefore the costs of rectifying a
dangerous defect which has not yet caused harm should be recoverable.
(1995) 74 BLR 5

As with the first edition, special thanks are due to Roy and Valerie
Anthony for their word processing. Their patience and skill with a chaotic
manuscript have not declined with the years and Roy's attention to detail
(including footnote numbering!) has been invaluable.

This edition is dedicated to the memory of our cat, Toby (1982-2000).

The law is stated on the basis of materials available to me on 31 January
2001.
M.F.]. Swansea
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