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Introduction

Kiran Klaus Patel and Heike Schweitzer

From a legal perspective, competition law has been at the centre of EU law and
of European integration for the past fifty years. Together with the fundamental
freedoms, it has formed the core of the common-market project as the most
successful part of European integration. EU competition law and its enforcement
are also often seen as excellent examples of supranational law and governance.
Articles 85 and 86 EEC (now Articles 101 and 102 TFEU) were among the first
provisions of the Treaty of Rome to be held to have direct effect in the member
states. In 1962, Regulation 17 provided the European Commission with direct
enforcement powers, and with the exclusive competence to grant exemptions
under Article 85(3) EEC (now Article 101(3) TFEU). As specified in
Regulation 17 (superseded four decades later by Regulation 1/2003), the Com-
mission had the power to issue decisions directly binding upon undertakings.
Furthermore, within the framework of Article 90(3) EEC (now Article 106(3)
TFEU), the Commission was empowered to adopt decisions directly binding
upon member states.

Based on these features, it is often argued, competition law has fundamentally
shaped the path of European integration: it has helped to open up national
markets and, during the 1980s and 1990s, to liberalize large sectors of the
economy. This structural force of competition rules—in part due to the specific
institutional characteristics of EU competition law enforcement and the doctrine
of supremacy of Union law vis-a-vis national laws—distinguishes EU competi-
tion law from competition policies in other parts of the world, including the
United States. Finally, a competition law ‘theory’ or ‘philosophy” evolved which
was widely accepted for a long time, despite deep differences in national legal
traditions. According to this theory, competition law was to be seen in close
connection with a fundamental decision in favour of a free market economy.
It was to provide a legal framework for the operation of such a system, namely
in the form of clear rules of conduct for marker actors. Such a system was also
expected to be in the best interest of consumers and to serve as a source of
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prosperity and wealth. Finally, it was thought to provide legitimacy to the
European project, as it was based on the protection of economic freedoms
and the rule of law. Against this backdrop, it is often seen as the core of a
genuinely Western European competition law tradition, distinct from US
antitrust law; a true ‘European model’ of competition law.

This account of the normative foundations of EU competition law has
repeatedly been the subject of intense discussion, and it has recently become so
again. Over the years, the ‘prioritization’ of the protection of undistorted com-
petition over selective interventions to promote various policy goals has been
an issue—in particular where public measures related to state monopolies. The
Treaty authors included specific provisions tailored for such scenarios; namely,
Article 37 EEC (now Article 37 TFEU) and the above-mentioned Article 90
EEC. In recent years, the seemingly established normative foundations of
EU competition law have been called into question by a welfare theoretical
approach (the so-called ‘more economic approach’). According to this inter-
pretation, welfare maximization should be accepted as the only (or superior)
goal of competition policy. Interventions into the competitive process should
be regarded as justified where they can be shown to maximize welfare overall.
Both lines of debate stand for visions of European integration that fundamentally
differ from the model to which many competition lawyers have traditionally been
committed: a model of integration by law is replaced by a model of integration
driven by political agendas or by an overall welfare goal.

Among lawyers, these debates surrounding the normative foundations of
competition law have raised an acute interest in the history of competition
law. Has the European ‘philosophy’ as sketched above indeed been so widely
recognized from the start? To what extent has this been the due to ‘Ordoliberal’
influence?' Should Europe stick to its original model? And as between US
antitrust and EU competition law, is there a superior model?

Competition law is an established field of legal research in European Union
law. Together with internal market law, it has been at the core of substantive
EU law for a long time, whilst other EU lawyers have focused on the insti-
tutional side of EU law. Over time, and with the growth of integration, EU
law has diversified. Simultaneously, competition law has turned into a highly
specialized area of EU law.”

Historians, in contrast, have been quite reluctant to deal with the developments
leading to today’s EU competition law. Until recently, this backbone of the

! Fora reliable characterization of Ordoliberalism by an outsider, see Michel Foucault, Die Geburt
der Biopolitik, Geschichte der Gouvernementalitit 2, (Frankfurt am Main: Suhrkamp Verlag, 2004).

* See, eg, Michael Stolleis, Geschichte des iffentlichen Rechts in Deutschland, vol. 4 (Munich: Beck,
2012), 609-29.
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Common Market has had next to no impact on their accounts of European
integration. Between lawyers and historians, there seems to be a divide in the
account of the early phase of European integration, similar to the gap that
Joseph Weiler has identified between lawyers and political scientists: Whereas
lawyers have characterized the foundational period of Community law as an
‘heroic epoch of constitution-building in Europe’,’ with competition law at the
core of a dynamic and forceful supranationalism,* historians have focused on
the politics of integration. Their work has mainly concentrated on the tough
and protracted bargaining processes between the member states and Euro-
pean institutions, and many of them have stressed that these processes did not
lead to the creation of a supranational order, but to that of a hybrid, su7 generis
political entity.” Such views are quite similar to those of polirical scientists,
who tend to interpret the period as an ‘era of crumbling supranationalism’.®
In addition, beyond competition, law has remained almost invisible in
most accounts of European integration by historians, at least until recently.
This can partly be explained by a lack of access to archival sources—as a
defining ingredient of the work of EU historians. The EC]J is notorious for
not having an official archive, and for turning it into a ‘virtue’ insofar as it has
facilitated discreer internal discussions and significant anonymity.” Many other
materials—for instance, those of the Directorate General (DG) 1V, in charge of
competition at the European Commission—have also become accessible only
recently, since most European countries, as well as the EU institutions, have
a thirty-year rule by which internal documents cannot during that period be
accessed. For this reason, EU history in general is ‘young’ in comparison to
EU law research.® Another explanation for the benign neglect of competition
issues is the training many EU historians have received, which is strongly

' Quote in Joseph H. H. Weiler, The Constitution of Europe: ‘Do the New Clothes have an Emperor?’
and other Essays on European Integration (Cambridge: Cambridge University Press, 1999), 38.

% Christian Joerges, “The Law in the Process of Constitutionalizing Europe’, EUI Working Paper
Law No. 2002/4, 6-10.

7 See, eg. N. Piers Ludlow, 7he European Community and the Crises of the 1960s: Negotiating the
Gaullist Challenge (London: Routledge, 20006).

¢ Quote in Weiler, 7he Constitution of Eurape, 38; for the work of polirical scienrists, see, eg,
Hubert Buch-Hansen and Angela Wigger, 7he Politics of European Competition Regulation: A Critical
Political Economy Perspective (London: Routledge, 2011); Michelle Cini and Lee McGowan, Compe-
tition Policy in the European Union, 2nd edn (Basingstoke: Palgrave, 2009); Lee McGowan, “Theoris-
ing European Integration: Revisiting Neofunctionalism and Testing its Suitability for Explaining the
Development of EC Competition Policy?’, in Exropean Integration Online Papers 11 (2007).

7 Asasummary of the mentalité driving this approach, see Peter L. Lindseth, "The Critical Promise
of the New History of European Law’, in Contemporary European History 21 (2012), 468-70.

* Asoverviews on the historiography, see, eg, Wolfram Kaiser and Antonio Varsori (eds), European
Union History: Themes and Debates (Basingstoke: Palgrave, 2010); Kiran Klaus Patel, ‘Europiische
[ntegrationsgeschichte auf dem Weg zur doppelten Neuorientierung: Ein Forschungsbericht’, in
Archiv fiir Sozialgeschichte 50 (2010), 595-642.
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influenced by diplomatic history and hence has little proclivity for legal concerns.
Instead, the top level of politicians and their decisions have been the primary
focus of research for a long time. The concrete content of integration was
often treated rather superficially, thus replicating the position of political elites
who saw economic integration and legal instruments primarily as means for
political ends. While this trend is most obvious in historians’ textbooks and
surveys of European integration history, it has also affected the more specialized
literature.”

This picture has only changed over the past five years, during which law has
become one of the most versatile and exciting fields of European history research.
Many of the most recent studies embark on an interdisciplinary dialogue and test
the assumptions and models of lawyers, political scientists, and others against
the evidence of primary archival sources which have finally become available.
Some studies confirm existing interpretations, while others challenge conven-
tional wisdoms; for instance, by viewing the ‘constitutional’ interpretation of
Weiler, Eric Stein, and others'’ not as an adequate interpretation of a historical
fact but rather as a legitimizing strategy promoted by the ECJ and other Euro-
pean institutions. In a similar vein, some scholars have challenged ideas about
the autonomy and self-executing quality of law and stress the bargaining processes
with which jurists have managed to empower themselves."!

It would go to far to call this more than a convergence of sorts. Still, dia-
logue between the disciplines of law and history has now become an exciting
prospect and this is exactly what this book is about. Its basic idea is to study
the evolution of EU competition law and policy, both in legal and historical
perspective. At the crossroads of the two disciplines’ vantage points, we raise
the following questions: How can a review of the early political battles, nego-
tiations, and decisions enrich the understanding of modern EU competition
law, and how can a legal focus on court decisions impact on historical accounts
of European competition policy? Moreover, how can both disciplines profit
from a structured dialogue, and how can this change our interpretation of
European integration beyond the confines of a highly specialized literature
or discipline?

* See as surveys, eg, Elisabeth Du Réau, Lidée d’Europe au XXe siécle: Des mythes aux réalités (Paris:
Editions complexe, 2008); Gabriele Clemens, Alexander Reinfeldt and Gerhard Wille, Geschichte
der europdischen Integration. Ein Lehrbuch (Paderborn: Schoningh, 2008), or, for instance, Alan S.
Milward, 7he European Rescue of the Nation State, 2nd edn (London: Routledge, 2000).

10 See Weiler, The Constitution of Europe; Eric Stein, ‘Lawyers, Judges, and the Making of a Trans-
national Constitution’, in American Journal of International Law 75 (1981), 1-27.

' See, as a recent summary, the special issues introduced by Bill Davies and Morten Rasmussen,
‘Towards a New History of European Law’, in Contemporary European History 21 (2012), 305-18;
and by Laurent Warlouzet, ‘Introduction’, in Histoire, Economie ¢ Société 27 (2008), 3-6.
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Chronology

We mainly focus on the period from the 1950s to the mid-1980s. This period
of investigation comprises both the ‘foundational phase’ from the 1950s
through the early 1970s—the period that is often seen as representing the
‘constitutionalization’ of competition law—and the years from the 1970s to
the 1980s, a period of consolidation and increased application of competition
rules to state monopolies. For the earlier part of this phase, the 1957 Treaty
of Rome stands out, since it laid the formal basis for today’s EU competition
policy. It is therefore the logical starting-point of our analysis. But the dynam-
ics unleashed in the EEC framework cannot be studied without taking into
account the negotiations leading up to the signature of the Treaty, as well as the
formative experience with competition law in the European Community of
Coal and Steel (ECSC) since 1952. Already the ECSC included a rather wide
range of antitrust provisions. Its stipulations were a novelty for an interna-
tional organization in Western Europe, and while the ECSC remained largely
a paper tiger for lack of a strong policy implementing these provisions,'? the
Coal and Steel experience became a central point of reference during the
Treaty of Rome negotiations. The same holds true for the experience with
national competition policies—particularly those of the EEC member states
themselves during the post-war years, but also the lessons drawn from the
interwar years and sometimes even from antitrust policies of the late 19th
century. Furthermore, the development of EEC competition law also drew
from experiences beyond the confines of the member states. Particularly the
United States, with its Sherman Act of 1890, served as an important point of
reference and delimitation. Taking all these considerations together, the starting
point of our analysis clearly lies in the 1950s with the Treaty of Rome, but we
do not stick to it too rigidly.

In analysing this ‘foundational’ phase in the history of Community com-
petition law and policy, a number of more specific questions will be raised.
What were the debates that led up to what has been identified as a particularly
European approach to competition law? What was the role of the EC], and
what did the Commission and other actors contribute to this development?
Were these various actors united by a joint idea, or what kind of conflicts

12 See, eg, Tobias Witschke, Gefahr fiir den Wettbewerb? Die Fusionskontrolle der Europdischen
Gemeinschaft fiir Kohle und Stahl und die ‘Rekonzentration’ der Rubrstahlindustrie, 19501963 (Berlin:
Akademie-Verlag, 2009): Raymond Poidevin and Dirk Spierenburg, The History of the High Author-
ity of the European Coal and Steel Community: Supranationality in Operation (London: Weidenfeld &
Nicolson, 1993).
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shaped the evolution of European competition law? Was there indeed an
‘Ordoliberal” influence, or what were the driving forces behind the evolution
of the competition law and policy of the Community?

The period that we study ends in the mid-1980s. At the time, the older
consensus on what the eminent political scientist John Ruggie has called an
‘embedded liberalism’ slowly ended." The new doctrine focused more on
the promotion of free trade, free-market principles, and the privatization of
public enterprises." Simultaneously, a more utilitarian approach towards
competition law began to gain traction, which seemed to fit well with the
Commissions increasing growth and competitiveness rhetorics. This perspective
also favoured an increasing turn towards welfare economics in the field of
competition law—a shift promoted and welcomed by American lawyers in
reaction to the global relevance that competition law in Europe had meanwhile
gained, accompanied by increasing friction between Community competition
law and US antitrust law.

Our project does not explicitly deal with this shift towards a ‘more economic
approach’. It is exactly the end of our period under study thac marks the start of
the debates leading up to that shift. The reasons for this choice are manifold. Firsc
of all, sticking to the period until the mid-1980s keeps our project manageable—
and it keeps historians on board; most of whom are reluctant to speak about
the most recent past, for which they lack appropriate sources. The time frame
we have adopted also allows us to treat the foundational and consolidation
period of Community competition law in its own right, and not only against
the backdrop of the more recent debates. At the same time, our analysis does
provide a useful background to think about the ‘more economic approach’ in
context: some of the reasons referred to by the Commission in order to justify
the shift in the enforcement regime are touched upon in the contributions to
this volume, namely the backlog created by the notification regime. At the same
time, an overall well-functioning framework of comperition law doctrine had
evolved when the debates abour a ‘more economic approach’ started. While it
was certainly in need of clarification, refinement and reform in some respects,
the urgency of the call for a European ‘antitrust revolution’ arguably had other
reasons: it was partly due to the specificity of the European enforcement regime
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