S/}

?

What Matters and Why

J.P. Ogilvy

@. Wolters Kluwer



Inside Torts

What Matters and Why

J P Ogllvy

r of Law
ClmbusShlfLw
The Catholic University of America

). Wolters Kluwer




Copyright © 2016 CCH Incorporated.
Published by Wolters Kluwer in New York.

Wolters Kluwer Legal & Regulatory Solutions U.S. serves customers worldwide
with CCH, Aspen Publishers, and Kluwer Law International products.
(www.WKLegaledu.com)

No part of this publication may be reproduced or transmitted in any form or by
any means, electronic or mechanical, including photocopy, recording, or utilized
by any information storage or retrieval system, without written permission

from the publisher. For information about permissions or to request permissions
online, visit us at www.WKLegaledu.com, or a written request may be faxed to
our permissions department at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com,
call 1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer

Attn: Order Department
PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890

ISBN 978-1-4548-5035-9

Library of Congress Cataloging-in-Publication Data

Names: Ogilvy, J. P., author.

Title: Inside torts : what matters and why / J.P. Ogilvy, Professor of Law,
Columbus School of Law, The Catholic University of America.

Description: New York : Wolters Kluwer, 2016. | Includes bibliographical
references and index.

Identifiers: LCCN 2016001710 | ISBN 9781454850359 (pbk.)

Subjects: LCSH: Torts — United States.

Classification: LCC KF1250.Z9 035 2016 | DDC 346.7303 — dc23 LC record available
at http://lccn.loc.gov/2016001710

SUSTAlNABLE Certified Sourcung
lNlTIATIVE WWW. sflprogram org

SFI-01028




About Wolters Kluwer Legal &
Regulatory Solutions U.S.

Wolters Kluwer Legal & Regulatory Solutions U.S. delivers expert content
and solutions in the areas of law, corporate compliance, health compli-
ance, reimbursement, and legal education. Its practical solutions help
customers successfully navigate the demands of a changing environment
to drive their daily activities, enhance decision quality and inspire
confident outcomes.

Serving customers worldwide, its legal and regulatory solutions portfolio
includes products under the Aspen Publishers, CCH Incorporated,
Kluwer Law International, ftwilliam.com and MediRegs names. They
are regarded as exceptional and trusted resources for general legal and
practice-specific knowledge, compliance and risk management, dynamic
workflow solutions, and expert commentary.



With love to Louise, Alex, and Andrew

e oNAREE, FF B SE #EPDRIE U5 0] : www. ertongbook. com



Summary of Contents

COMEBILS oottt e st s Xi
PROTACE  isssssiosiassismasssussoisismsonsisissssestissssinnsssssss sissapessesenmssssos seishas eeskens iS4 sHsias 4354 43R4 TASESs S SRS AEo43 XXV
ACKNOWIBAGITONES: crisivsesscissssnvwmsmsoosssimsnsssmavssss vess smss s aa s e s o iR s e penes XXVii
Chapter' 1 IRFOUICTION oo mmmmummramem s iom s i s evbs 1
Chapter 2 INTENHONAI TOIS ..o.cuiricrerceaenesrersicrercsessessessersessessersssssessssesssesssssesssessssssessss 15
CHAapIer 3 PrIVIIBOES ittt ses s st sb s s s sssesssens 37
Chapter 4 NEQIIBNCE ..o seseesssssse s essesi s ss s ssse s s bss s sassas s sh s b s bess s sa e asss st 55
Chapter 5 Causation iN FACT oo sssisssssssssassssessssessssssssesssessenssessssssessessens 87
Chapter 6  Proximate Cause (Legal Cause)— Scope of Liability .....ccccoovvrecrveurevvirennne 99
Chapter 7 JOINt TOMFRASOTS ...cuuuceeeeeee ettt sissessstiscssessssssasssass esesssssasssssesssasones 121
Chapter 8 DamMAGES .t ab st s 141
Chapter 9 DEFENSES ...t sbs et e 157
Chapter 10 Wrongful Death and Survival STatutes ... 205
Chapter 11  Vicarious Liahility wsmssmsasasmssusmissionssanssssissmmsmmmssssssissnsesiansis 219
Chapter 12 Strict LIability ... citiiiitiiiisiiinissiniasiinieessissseessessenssesesssssses 235
Chapter 13 Products Liability ...t sesessasessesse s sanees 249
CHapier 14 INSUFANCE ..ttt ea e et eb e 285
TADIE OF CASEE suucissiusnisssossussasssissnsesuss osiossasisssssssissssssisiassis s isssinsssss dos3afiases yisss sissssissnsss Ferasesiossos 303
IIVBX s vomvsi sommsasrasssimssssisnissmsisses ot 3assieesoesossisss s 6 S A TS SN SRS S 459 307

ix



Preface

Torts is a course that most law students enjoy. Compared to civil procedure, which is
sometimes likened to learning a foreign language, torts is a subject that is familiar to
most of us. It involves traffic accidents, animal bites, and exploding products. For the
most part, the cases in the casebooks are tightly edited and are, therefore, usually
short and relatively easy to read, and they tell interesting stories of the risky activities
of everyday life. You may read about a young man who dove headfirst from the roof of
a garage into his neighbor’s shallow, above-ground pool and sued the pool manu-
facturer for failing to adequately warn him that diving headfirst into the pool was
dangerous. You may read about a photographer who captured a monkey that had
escaped from the zoo and was sued when the monkey bit someone. You will read
cases about shoppers falling on train platforms and in stores after slipping on some
foreign substance like a banana, grape, or spilled milk.

This book is designed to explain the major topics in torts and be of use to stu-
dents first learning the subject or wanting a quick review before sitting for the bar
examination. As with the other volumes in the Inside series, you will not find exten-
sive citations of cases and law review articles on each topic. Neither will you find the
exceptions to the exceptions to the exceptions of the doctrine. Although, to be sure,
you will sometimes be alerted when those exceptions might be present so that you do
not get in the bad habit of only superficially analyzing what could be a very complex
issue. What I have tried to do with this book is give you clear explanations of the
topics commonly covered in a first-year course in torts.

The book has features common to all of the other volumes in the Inside series.
The Overview at the beginning of each chapter provides a brief abstract of the cover-
age of the chapter. Throughout the book, you will see words and phrases that have
been printed in boldface type. These words and phrases are among the most impor-
tant terms to learn as you master the subject. Be certain, by the end of your torts
course, that you can define and appropriately use these words and phrases. The
Frequently Asked Questions (FAQs) give answers to questions that my colleagues
and I often encounter in teaching torts, and they attempt to clear up common mis-
takes and misconceptions. You may need to unlearn, for example, the commonly-
held notion that a criminal assault and a tortious assault involve exactly the same
conduct. Sidebars offer insights, study tips, and practice pointers. The sidebars are
designed to remind you that the topic is more complex than it might at first glance
appear and to encourage you to think creatively in pursuit of solving a client’s pro-
blem. When a client tells you her story at the first interview, she is not going to start by
saying, “I have a tort case.” She is most likely going to relate some facts that form the
basis of a problem that she needs your help in resolving. You are going to need to
gather additional facts and begin the reiterative process of defining the problem, or
problems, and the possible solutions. Sometimes the problem will be a relatively
straightforward tort problem: The client was injured in an automobile accident
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and her car was damaged. Sometimes, the problem is more complex and may involve
both tort doctrines and other legal subjects: The client was fired from his job (he
claims a breach of contract), and the client also has reason to believe that a third
person was responsible for his job loss (possible tortious interference with contract).

The Summary feature near the end of each chapter gives you a quick guide to
the most basic points covered in that chapter. Together with the Chapter Outline at
the head of each chapter, the summary feature can help you prepare your study
outline for the torts course. The chapter outline can provide the backbone for
your outline, which should be amplified and adjusted from your class notes to reflect
the subject as your professor has presented it, and the chapter summaries can pro-
vide quick reviews of the major topics in the course. Finally, the Connections feature
at the end of each chapter helps you to relate the points made in the chapter with
other topics covered elsewhere in the book. These should help you as you review for
your final examination by reminding you of the relationships among the various
topics that you have covered in serial fashion during your torts course.

I hope that you enjoy studying the law as much as I enjoy teaching it—which is a
great deal. And, I hope that you will find this book useful to your initiation into the
law of torts. I have tried to present the topics as clearly as possible, without over-
simplifying what can be a complex set of doctrines. Learning some torts law is not
easy; learning how to practice law is even harder and is something you will do
throughout your career. But, if you approach the tasks of learning torts and becoming
an effective, efficient, and creative practitioner with determination and dedication,
you will be successful in both. Good luck, and enjoy!



Acknowledgments

I would like to thank all of my students for providing the inspiration and impetus for
this book. I thank also my colleagues at Columbus School of Law for their support
and guidance. Special thanks are due to some of the wonderful people at Wolters
Kluwer who were instrumental in seeing this project through to fruition, including
Richard Mixer, to whom I pitched the idea of doing the book; Carmen Corral-Reid;
my development editor, Noah Gordon; and my production editor, Sarah Hains.  am
indebted to my research assistants, Nicole Conte, Khamal Patterson, and Andrew
Yingling, for their timely and meticulous work on the chapters. Finally, I want to
thank my wife and sons for supporting me during the time it took to produce
this book.

XXVii



Contents

PLEIACE ..o risessesssssssssisesassscss s s s st smss s aes b sa b s e shsas s en s ss s s ssssnsssinss XXV
ACKDOWICUGIBITES cevsesvowssswswvs sorosorsrovsvinsssides e ssemsss s5mms s sk i sa sk sbosk rsas osssms esmssmssssoss XXvii
Chapter 1. INtroducCtion ... srssssnessenssennss 1
A. Introduction to Law of Torts —What Is Tort Law? 2
1. Some Overlaps Between Tort Law and Contract and Property Law ............. 3
2. Historical Development of TOIt LaW ...cc.cccoiiciniiueniniienieensiieieseneseeseesesesasseseses 4
A. FOIMS Of ACHON oecuieiiieiiricrie ettt st e s s e nssmesmenaebaenennes 4
B. Goals of Tort Law ......
C. Theoretical Approaches
1. Corrective JUStiCe — FAIITIESS ...cocvueeieirrietieiierecenetreeesienseieesesse st e eesassesseessessas 7
2. Law & Economics — Optimal Deterrence ............ceevirvervesmscnssesnerassassnssessesaosense 7
3. Civil Recourse Theory—Avenue of RECOUISE .....cccoovierririniinicriesirsieneea e 7
4. Mixed System — Fairness and Deterrence ......c..c..coeveeeecerrveereneeseessesseeseessennns 7
D. Reading (Common Law) Torts CASEes ......c.cemmenmmscssmssnssssssssssssesssssssssssssasss 8
E. Reading Torts Statutory Material 10
Chapter 2. Intentional TOrS .......cccccoiiinncnnnesssnn 15
A. Intent 16
1. Meaning of Intent in the Context of Intentional TOItS ......cc.cccererercerernreans 17
2. General and Specific INTENT ......ccceeuerreereniiniereenereieeeesree e 18
3. Effect of Insanity or Diminished Mental Capacity of the Defendant .......... 19
4. What About Children? ...ttt ss s ns 19
5. Practical Jokes and HOTISEPIay ........cccocvereviererrieienieeieiienieenetese s cnesassaessaesne s 19
6. Transterred TTETIME .iiumiamsamissosisonisisssmsmumssnassasesssessamvammasssmestss asssinssssoresnss 20
7. Mistake as to the Identity of a Person or Animal .......c.ccccooiiiiininicncnnnncns 21
8. Effects of Classification of Defendant’s Actions as Intentional,
Reckless, 0 Negligent ...t srsis st et snesens 21
B. Battery ............ 22




i CREE

1. Harmful or Offensive CONTACT ....ccuieiiireirieecireecieeecrie s v creeecaeeesanecesnsesansssssens 22
a. No Hostile Intent or Anger on the Part of the Defendant
TS| INCERSSATY vvuoanssssonsnrssnansssssssssassessassssassonssanas soassis 5o Soaosvaiasorosis SoNssoAs oasvuNIRass 22
b. Injury More Severe Than Anticipated ..........cocvmeiiniiincneenenrcceeeeeae 23
C. ASSAUIL .....ceeveeeerreeccisee e erensaes s ssessasessssasasssesssessssasasasasens 23
1. IMIINENT COMTACE ivisvsssovssoovsivsmsssssssmsassesnsissvsssssssvavsssssvssssasnissssvusasesavssoassossossvinsy 23
2. Words Alone Insufficient to Create Imminent Apprehension
Of HArmfUul COMTACT ..vevvveiieieeereeeeneeecieeeereeerreeeeaseesseeeesesessssesssessseaesssessssseessenns 24

3. The Victim Must Have an Awareness of an Imminent
Harmful Contact

.................................................................................................. 24
D. False Imprisonment 24
1. Confinement to Bounded AFEa ....mssiwsssmmisnsisstssmassamsmissnssinssesss 24
2. Confinement by Force, Threat of Force, or Asserted Legal Authority ......... 25
a. Confinement by Detention of Victim's Personal Property .........ccocceuue. 25
3. Awarenéss of CONANEMIENE cuismsmsmmsisssvamssmmmsnisismsmisaissmammssss 26
4. FAISE ATTEST .ttt et s ee s esesaa e bn s aeae s saaean 26
a. Arrest Pursuant to a Valid Warrant ..........c.ccoociiinieciinnnionniiosssneeseenes 26
b: WaLtAntless ATTEST soussosinmsmisassmmsssnsssesssnessomssssssssssisssssasnossasssssasunisns 26
E. Trespass to Land o B
1. Invasions On, Below, and Above the Surface ...........ccccocceeriencvcnciiccinencneae. 28
F. Trespass to Chattels and Conversion 28
1. Trespass to Chattels or CONVEISION? .......cccoevrvirecuerereiiniesenneesiesseseeseesesaenes 29
2. Trespass to Chattels in CYyDerspace ........ccoooeveeereseerencrecrnccrenienisceesanensennes 29
3. Conversion of Human Tissue 0Or FIUIdS ........cceouevemvieesronsinisisesseressssusscenseenesns 29
G. Intentional Infliction of Emotional Distress ... 30
1. Intentional or RECKIESS ACK ...ccciuiiiriiriicecieiceree et 30

2. Characteristics of Outrageous Conduct— Extreme and Outrageous
(070} 4 e 15 o3 QOSSOSO E OO 30
3. Severe EMotional DISIIESS ....cccceoiiceeuiimrieiineinincceiieaeiesesese e ssesessesesaens 31
4, Vuliierableé PlAIntifs .. ossmsssmoassinsascosssassasssionsssnisonsissassosssssnesssisssassissssinesissss 31
5. Emotional Distress of Third Parties .........ccccociincncsniniciieiecncecneceees 31
Chaptat 3. PIVIIBES .ocrmmmncunmasnppmmonssgamarpmgengsaynpesyn 37
A. Introduction 38
[ T T | S —— 38
1. Express, Apparent, or Unmanifested Actual Consent .......c.ccoommnnineinens 39

2, CAPACILY usssrvosuonsussassnssasnssuisesesiisos 5 e dsisssins asnashins o35 05es Lnsiised i s8an s swa aNaBN KGR SRFERS 39



concents [T

3. SCOPE Of CONSEINT ...cuviviiririiiiieereresisteicieeeensse st sesteseseebesessesanesseessesentesesessnsantns 40
a. Consent Limited or Conditional ...........cccoccomeencinncnnccnreeeneeensesenneees 40
b. Consent Obtained by Fraud, Misrepresentation, Mistake,
O LS 8). mrrsers, (e TR T s oo 205 S ST T SRS SO SN W em s s v 40
c. Misrepresentation or Mistake as to a Collateral Matter .......cc.cocoeverrennes 40
d. Consent to Illegal ACHVILIES ....ccccovuricriiircnirintireiree s st saeesaerees 41
. Self-Defense a
L., ENEOAMEHON sismmssivivommspossirvems usssvasimies o wavaasessns ss e aasse s i ians 41
2. Force Is Reasonable and Proportional ...........cceeinsienecnesinsscenisiesessesesanne 41
3. Immediate Need to Avoid or Minimize an Imminent Threat ...........cc.c...... 42
4. Objective Perception: of ThYeat :isssisemsssissisassassiassssmssssisassvosnssssssssssossans 42
By, MISTAKE. ..o 500 8 b et prsmsonsssninssamass iansssumslshos ST e el TaT S s tsmes s coummsosssss 42
G: Provoealioll! ccrromrimmmmrmsr e o yoren e s s i S e S R R e 42
7. Retreat Before Use of Deadly FOTCE «iucmsimasmisusmisassunsonssossssonssssssassasssssansse 42
8. Availability of Defense When Third Persons Are Harmed by the
Defendant’s Act of Self-Defense cuiiusiasisasismamsmssisissnssisisssstnsis 43
. Defense of Others 43
1. Privilege Available Only if Available to the Third Party .........ccccceceeveivnneenns 43
2. Privilege Available if Defendant Made Reasonable Mistake as to
DQOTOBSOT uicescuniveisasiassonssisssussnntssnsonsisssaninssinssensodbossiisssanisaiensoansss sodsesvasasossssaisiosasinns 44
. Defense and Recapture/Repossession of Property 44
1.. Reasonable TORCO. i vmmsssrssmpemrmiae s sierss s sontss s aassesy s asessrasiomsasanairss 44
a. Statutory Responses— Home INVasions .........c.cioniiinses 44
b. Intruder’s SUPerior Privilege ........coccceirieiricccnirinene e eessesaenane 44
2. Barriers and Warnings .ssssssssssissismssmsmisssmsinisesissssimssenisiisssssmsssassssaions 45
3. Repossession Of Chatlels ........viveevieeinenirecenieeestre e seesesiesseee s sesansssanses 45
4. ShOpKEEPEr'S PIiVIIEZE ......cccvuiiiiieiimiiiiieiicicitnie e s e nn s snenes 46
a. Probable Cause of Reasonable SUSPICION ......cccciveeimmiminsmreneresisnssessearasses 46
b. The Use of Force to Detain Must Be Reasonable .........ccccouneciiincrnninenn, 46
c. Detention Only for a Reasonable Time ........ccccoveerennerinnenneneneenineenens 47
. Public and Private Necessity ... 47
1. PUDlIC NECESBIY iiucesesssaesovisssssosnsinsusosssns ssssusassuisndssbonsassansutsnsnsssssasssasssennssusonssss 47
2. Private Necessity—A Partial or Incomplete Privilege.........c.ccccceuveererernrennnen 48
. Discipline 49
1.. Persons Wha May Claim the PrVIIEEE .c..sausisessissssmonisssssussasssanvassassissossions 49
2. Scope Of the PrivVIIEEE .......cccieviriniririirceisinectcce e e e e sasssesressesssaneenes 49
. Authority of Law 49

Justification . . 50




___xiv__ RS

Chapter 4. Negligence ..........ccocvvcincnmnnsnnnscnns — SR—— 55
A. INrodUCION ... ——————— 56
B. Elements of the Cause of Action for Negligence ................ 56
L. The Duty Blement ssssossmsvsinssasmissemsismsssssiamiosmessissyssiasiiss st 57
a. Enhanced Duty of Care Owed by Common Carriers ... 58
b. Limited Duty Rules for Possessors of Land ........ccccoccemevvenivncnnncnnnns 58
c. Limited Duty to Compensate for Stand-Alone Emotional Harms........... 59
d. No Duty of Care Owed by Social HOSTS .....cccerievenrirenineeienieeninreeneeninerenean 60
e. No Duty to Reseue RUle ..comummisiiissmsonmmsommsiassinsmsrmsisiiimsiems 60
f. No Duty to Compensate for Pure Economic LOSSES ........ccccorveruiruenucncnnee 62
g. Duty to Unborn Children ... 62
2. Finding a Duty— The Risk-Utility ANalysis .......ccocvviivmmninininicnnnininin 64
3. The Breach of Duty of Ordinary Care Element ......c.ccccovevineiniccinicicciiienin. 66
C. The General Standard of Care and Its Modifications ... 66
1.. Under the: CITeMSANICRS: s rmssessuamsissiossorsssisionss atsssssiissmssss e sasmamssass 67
2. Modification of Reasonable Person Standard for Physical
IMPAITINENTS covveenreririieneerieriristeiressiscsisessessssssnscres s ssnessanseres s aesasssasnseesansesanen 68
8. Mental IMPATTINGIIE .vummsensssionssonssnnssiamn osssmasiossses sy s sess 58059545 8504 5vnss 68
4, Standard of Care for Children ... 69
a. Children Held to an Adult Standard of Care ........cccocvineniiicniniciininien 69
5. ‘Standard of Cate— Professionals ...csummeessseasmsmnsss sspsississavssminssnsssies 70
a. Geographical Limitation ... 70
b. Requirement for Expert TeSHMONY :..cuimeisiesessssmsisossisssisissisuisnssirsossssass 70
6. Medical Malpractice — Informed CONSent .......ccoscsmsnemsmsissmiseesnsussssmsscssessaneen 71
7. Negligence as a Matter of LaW ... 72
a. Common Law Rules of Laww s s ssosssessqmssssansosisissssiisaspiiss 73
b. Violation of a STatlle: ..emeessisessismssmsesmessinssmmioss svasssssissssssossiesssssvsssesssass 74
c. Effect of Violation of a Statute Providing a Standard of Care ................. 75
d. Effect of Compliance with @ Statiite .....cueiiessmmmmiimsiamsasmioioess 76
e. Custom as Evidence of Standard .......c.cccccevnininiinininnnicininien 76
8. Proof of NEeGUENCE ....cooivuioercricrriiiriiisieiinscste e eae s sssaenees 77
A, Res IDSQ LOGUETUT wascioriviovssovsssvosssossosssrniasssnis sssaessssasssesoses sis sss3oussss s pasns saaonss 78
b. Res Ipsa Loquitur— Multiple Defendants ... 79
Chapter 5. Causation in Fact .........ccomvcinnviinnees S 87
A. Sine Qua Non—the “But-For” Test ......cccoeuivernvciiiscinisinens .. 88
1. The “But-For” Test as a Hypothetical or Counterfactual
QUESTIONY cussssassssisesssosiansssnssassosnemsssssaasysinesssuas ssvasss sies sovess seunasseabsssasessesasssvsasseseovivos 88
2.

A Cause in Fact Not the Cause in Fact— Multiple Necessary
Causes



B. Multiple Causes 89
1. Two Persons Causing Separate or Divisible Injuries ........ccccocceciniinencrennnnnne. 89
2. Two Persons Causing Indivisible Injuries— Each a Sufficient
CAUSE ....coeeceeeensnenrerseseressassrsresssssssessorsssssarsarsssassassassssnessassssssanssnentasssnssossnsresssnssasssnss 90
3. Sequential Tortious Conduct Close in TIMe......c..ccorceerimmirereneresnsrirarsrassesanens 90
4. PreempPled CAUSES c..couiuiiiieieieeieieie et cste e e e e sa s et et enesae s ae s s esaasseas s enaenss 91
a. Damage: Already DOME :is.aismsrmimitisssssmsssmmrassosssasssssnsasssarsossosassesarss 91
b. Doomed Plaintiff .........cooiiiiiiiiiie s s 91
C. Indeterminate Causes .............. 91
1. Alternative TaUSeS: ciasursinmimssismssarlismismssssmmommsinesniersassommreserserssassessesnsarsneses 91
2. Market Share Liability ....cssssssssasmssmmmassssnsssssmssimsesanssisssnssisvissovinssonsassss 92

3. Lost Opportunity for Recovery or Lost Chance of Better Outcome
as to the Harm

..................................................................................................... 92
D. Proof of Factual CAuSAtION ........ccvevvirevccssirseersssssssnsneseessessssessssssssssssessesssssssasans 93
1. The Nature of Proof — Direct Evidence & Circumstantial Evidence ........... 93
2. Assessing Proof —The Roles of the Judge and Jury .......cccoevcniicconinnnnnne 94

3. Proof of Causation in TOXiC TOTIt CASES ...ecvvverrieririinrirneisraersesseesssrosesssessasersens 94

a. Inability to Join All Defendants ........c.cocrinecrineeneeeseeeeeeee e 94
b. Exposure to Multiple Defendants’ Toxic Products ..........ccccecerueveereereenennen 94
c. General and Specific CauSation .......c.ccciiieenineiiieseeeesseseeressssasaens 95
E. Cause in Fact and Proximate Cause 95
Chapter 6. Proximate Cause (Legal Cause) —

Scope of LIability ..o 99
A. Introduction 100
L. Duty Vs, PLOXIMALE: CAUSE wvvuvscrmsssnssonsossssasonssrssvasnssussusssusssissisisssssessasmessssssnisasss 100
2. Cause in Fact vs. Proximate CaAUSE ......cccceeeeeerueeeeerirreeesrsniaeessossneessssssssssseesnees 101
B. Tests for Determining Proximate Cause 101
T INTOAUCHON svessessvsssssinssvessovississinssvnssssyssasnsspassasissusassssasssyssisssisssssasssnssisisinpisiosss 101
2. The DIreCtNESS TEST .oiiiiuiiieiirieiciiiiarieeesisseiesirsssesiesseeseesessssssersssessesssssesssessssnesse 102
3. The Foreseeability TSt .....ccccevierrereciinrrereerenieerieseneessessesssesassnesseessessnessessenns 103

a. Actual Harm Is of Same General Type as the Reasonably
FOreseeable HarI ......coiiicieccecccecceectee et et e vas e ne e 104
b. Manner of HATIN su.cusiaisisiinsosssaiisviisisnssisissssiussninissssisssressssssiosssss ssssasensssss 104
c. Extent of Harm Unforeseeable .........c.cccoiiiiiciiiiiiiiiiiiirecicciveccescnecninenns 105

4. The Risk Standard



BT conene

5. Other Common Patterns of Proximate Cause Problems .........c.cccccceeuruenns 108
a. The Unforeseeable Plaintiff ..o, 108
b. Intervening Persons and Forces — Intervening and Superseding
COAUISES, wisnrwsonsusonanssssssseasus s5m 35056 a33 eV s muN oS VNS MES AN RAR SV ST S AL ot o s e S5 110
6. Pattern Jury INSTIUCHONS ...cc.iciiiiiiiiiiniricsiese e sa st sneebesba e b e sa s s enae 115
Chapter 7. Joint Tortfeasors ..........ccccrmmennnnsnemmmssmsssssssess 121
A. Liability and Joinder of Defendants — Introduction 122
B. Fundamental Rules of Apportionment of Responsibility Among
Parties 122
1. Separate or Divisible HATMS .ussssmnssissssassssssiessasss sssmasnesisopusssasmssssssisansiss 122
2. Indivisible Injury to Plaintiff ..o 123
3. The Rule for Actions in Concert and in Vicarious Liability
and COMMON DULY :.cvasnimasisssassssssssssisisioisnimsssisasissieainisssiodsassssossssns sessiss 123
A, (GO v, rom, 072, 22 0 Bt ccnsmmnsysmssusomnrs o s S TTTOT B BT 0 L sk 123
5% T BT s ose s iumminiimion o T e S S e AT TR e S v e SR 123
C. Joint and Several Liability 124
1, TEEMINOIOBY wiioiisirmirimimrer sttty s susssmanmsery 124
2. Joint Tortfeasors Acting in CONCETT .....c.cocvuririrrerieenirerreeneete i sesaeeenens 124
3. Defendants Jointly Liable for Failure to Perform a Common
Duty to Plaintiff ..ottt 125
4. Defendants Jointly Liable Because of Their Relationship to
BAGH OMHET: .uuuisiinsisivisasniansansoninans sssvasassanassnsssussssssissssastsisssstssiasssassnasasivnssassiss 125
5. Defendants Acted Independently to Cause an Indivisible Harm ............... 125
6. The Interplay Between Joint and Several Liability and Liberal
JOINAET RUNES . cusssnsaiuiisiasivncassossuasmsssrssosssssssusssoisasssisssssssssssss shissiasss sussossssniassansss 126
7. Unavailable, Insolvent, or Immune Defendants .........cccoceeveeeevenecninecnennns 126
D. Satisfaction, Settlement, and Release 127
1. One Judgment vs. One Satisfaction RUle ......ccccersuosssocsssaisassissssssissasssnsnssves 127
2. Partial Satisfaction of Judgment ..........ccoccceviiiiiniiiiniiicr e 128
3: Settling TOTHEASOTS wuimsscmssimusmmsismmmismsinmaiismsssisiosiissimsissssiisasnnmihasioses 128
a. Effect of Partial Settlement Where the Jurisdiction Retains
Joint and Several Liability .......ccccoioeiimiiciiiiiiiiiniicceee et 129
b. Effect of Partial Settlement Where the Jurisdiction Has Adopted
Several Liability ......ccooiiiiiiiicciririe e s 130
c. Effect of Partial Settlement Where the Jurisdiction Has a Mix of
Several Liability and Joint and Several Liability ........ccccecunevenineiininnnenns 131



contents | NESTINN

4. Releases and Covenants NOt t0 SUE ......cccieieeereiiieiriniecsiereeseecsseecsaeaseesens 131

a. At Early Common Law the Release of One Joint Tortfeasor
Operated as a Release of All ..o ss s 132
b. Mary Carter AGreemMENTS .......cccceeeeereriemrensireescrrerneseeessessessesseneesnesessessensenens 133
5. Contribution and INAemMNitY . uossssssimsisimessisdmssssvirssvssssssmsmsisvisss 134
a. Limits on Contribution and Indemnity .........cccoeviniiinniincinniccieneins 135
b. Contribution Sought by Settling and Non-Settling Defendants ........... 137
Chapter 8. DAmMAges .........cococvrerrnmmcererrmsnesmsrasssessasesseesessssensesens 141
U 1T (7T 142
B. Personal Injuries 143
1. Types of Harm for Which Recovery Is Possible ........cccoooiiccninicniinnicniecrannne 143
2. Foreseeability of the Extent of Damages .........cccecevvvceiueciinincncincincsecneees 143
3. Calculation of Damages for Economic Losses in the Future ...........c.coeeene. 143
C. Physical Harm to Chattels 144
D. Punitive Damages ........ S 145
1. Standards for AWarding .........cccccceieiiinininiieire e 145
2. Limits; on Punitive: DaMAEGES .-....cscrerssessrisaisissarsarsssosassasssosssiismvatessssnsssssrraasssos 146
a. Requirement for Compensatory Damage .......cc.cceceeesuenisseeseesensisessensensens 146
b. Punitive Damages Against Defendants Only Vicariously Liable ........... 147
c. Punitive Damages Against an Estate of a Deceased Tortfeasor ............ 147
d. Statutory Limits on Punitive Damages ..........cuivinimiinnnnsian. 147
e. Constitutional Limits on Punitive Damages ........ccccccoevuevercvcicrevecicnnnene 147
3. Insurability of Pumitive DaMAZES: ...c.occiussimsmsrsiemmssssssssssisrsinasinsssssssmiatsssssasss 148
4, Payment of PUnitive DAMAGESs ...c.uwuscssisssssssssssssssssossisnassnsssnssssionisssssansasisansas 148
5. Taxation of Punitive Damages .........ccccercerieeeniinieneneninnnisieenesessessesessesnns 148
E. Prejudgment and Post-Judgment Interest on Tort Awards .........cccovevemnnnees 149
;. Prejudgrnent’ [LeTESt . . vmusmseomsssnssosmansesrssesiinoduodesasisusiihionsisssosisassasassosions 149
2. POSt-JUAZMENT INTETEST ..ccuevveeererrirreeimererresiesieesressessesseeseaseesnesaessesesessesansssessnsns 149
F. Other Forms of Redress 149
1. Nominal Damages smsmsasmsmissmimssemmissmnsnsmsmisssns s 149
2. IDJIIACHONS cursremsossassensrsssensrrssersernersssrssrissessesssmsssgrasemmpsbastsst o pnsisins Sipesnssiasioss 150
G. Collateral Benefits — Collateral Source Rule 150
H. Mitigation of Damages — Doctrine of Avoidable Consequences ............... 151
I. Judicial Control of Amounts Received — Remittitur and Additur ............... 152
J. Legislative Control of Amounts Received ................... . 152




i JRIEE

Chapter 9. Defenses ... ssssssesessasssnns 157
A TRROAUCHION cssioruissmssumiasseassussrsssmssensusssminemsmsssrsassaisssmsimssosssssssamamasiss s nisss inenssannss 158
B. Contributory NegligencCe .........cccorrverirrneomeemsecsssssssesss e sesssssssssssssssssssssssssesssssssanes 158
1. Defendant’s Conduct Was Intentional, Willful, Wanton, or Reckless ....... 159
2. Last Clear Chance DOCLIINE .....ccccoeeeenieriririirienireseesteree e saesae e sesseesesesaeneas 160
a. Conscious and Unconscious Last Clear Chance ..........cccccecerrenicnnninaninns 161
b. The Helpless Plaintiff and the Inattentive Plaintiff ...........cccceeviriiennennen. 161
3. Defendant Under a Duty to Protect Plaintiff from Plaintiff's Own
RISKY CONAUCT ..t iiiiieteitecre ettt e s s e esas s e s sae b s sanesesraens 161
A STATULLS .eoveieiieciire ettt st s st e s e s 161
b: COMMON LAW ssivacssssssssmmasissmonsssoss svemamsisrsisss o smaiassssee ssi s assosioamssiviss 162
4, The ReStue DOGIEIIE s ssmumsassssssnumsssssnissisunii s s a5 piss s essessasion 162
5. Imputed Contributory Negligence ......c.ccveerereeicnnirineiniicnieesesscsaseeseene 163
C. Comparative Negligence ... 164
L. Pure Comparative Neglgonee wmw wswmommsmsamvmsesssmvssyms i s ssaspesrseasssioss 164
2. Modified Comparative Negligence ..........ccoeecmiemiimereirenenieeccnieceetessecenene 164
a. The 50 Percent (Plaintiff Not Greater Than) Rule .......cc.ccccvveiiiiieeiinnennne 165
b. The 49 Percent (Plaintiff Less Than) RUle ......ccoccoveeevveeriireeineeriieeeseeeene 165
3. Comparing Plaintiff’s Fault with Multiple Defendants ..........c..ccccccecceueuneeen. 165
a. Application to Persons Not Made Party to the ACtion .......cccccvccinnnne 168
b. Application to IMMUNE ACLOIS .......cccvcirevimimcrinricriinnenireineorenreseeecasasssens 168
D. Assumption of Risk ..., T 169
1. Contributory Negligence and Assumption of Risk ......ccccoeveivinncciiinccinnes 170
2. Express Assumption Of RISK .....cccveviienieniininie s sseseseesnessens 170
a. Limits on Express Waivers — CONTACT ....ocoveveecerireivininicenennesenesienseene 170
b. Limits on Express Waivers — Public PoOliCy .......ccccceveireiriniineniviiseneninnnas 172
c. Parental Waivers and Parking LOtS .......c.ccocreininirininecineninesesesesiennens 173
3. Implied Assumption Of RiSK .......ccccviciiiiincniniiiiieie sttt 174
a. Primary Assumption of Risk—The No Duty Rule .........ccccouvriniieiicnnens 174
b. Implied Secondary Assumption of Risk .......ccccerevieriininennncnrnneeeicnes 175
C. TN SUMMINALY: vusrvesnssnocsnscionssssonmms iess momm e s s ios sarosssos s s ssass s nvs e sass 176
ol FITEIEN 8 RULE owsmessismammnmmmminassmmsinasnssssmensaemsessssssssasissi 177
4. Failure of Plaintiff to Take Advance Precaution Against the
Bxtent ol Tijiry . s s ammms oo ioms s ms e s oss s s mimsm s e 177
E. Statutes of Limitations and Statutes of Repose ..........ccconvmcrrcnnrnsnssnisscssen 178
1. Statutes of LIMItation ...t stseneiene 178
a. Accrual of the Cause Of ACHON ....coceeceerereriiiircnereeircsrere e sre e aeeenne 179
B DISCOVETY R scoossesmumseimsosssmmessusmisssonsssesstonsassns sossssasssssasssassesnidsdoss 179
€. TOINE ettt st sr e st et 179
d. Specific Tollng STALULES .....ccusimisiosioncammiinessnisansnessssosiisesasmsissessinsiossssaisrssns 181
e. Notice of Claim ReGQUIFEMENLS: waumsmomnmssiose sunsssniamsesressssio sssseonssissgesss 181

2. STAtULES OF REPOSE ..ovuveireniiiiiirieeteenerree sttt sb et sas s e s st e sanesas e 182



