CAMBRIDGE [ESullil
=

Brokering
Europe

Euro-Lawyers and the
Making of a Transnational Polity

Antoine Vauchez



Brokering Europe

Euro-Lawyers and the Making of a
Transnational Polity

Antoine Vauchez

BB CAMBRIDGE

&P UNIVERSITY PRESS



CAMBRIDGE

UNIVERSITY PRESS

University Printing House, Cambridge CB2 8BS, United Kingdom

Cambridge University Press is part of the University of Cambridge.

It furthers the University's mission by disseminating knowledge in the pursuit of
education, learning and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781107042360
© Antoine Vauchez 2015

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2015

A catalogue record for this publication is available from the British Library

Library of Congress Cataloging in Publication Data
Vauchez, Antoine, author.
Brokering Europe : Euro-lawyers and the making of a transnational polity /
Antoine Vauchez.
pages cm. — (Cambridge studies in European law and policy)
ISBN 978-1-107-04236-0 (Hardback)
1. Law—European Union countries. I. Title.
KJE947.V379 2015
341.242'2—dc23
2014026680

ISBN 978-1-107-04236-0 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy
of URLSs for external or third-party internet websites referred to in this publication,

and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.



Brokering Europe

Since the 1960s onwards, the nature and the future of the European
Union have been defined in legal terms. Yet, we are still in need of an
explanation as to how this entanglement between law and EU
polity-building emerged and how it was maintained over time. While
most of the literature offers a disembodied account of European legal
integration, Brokering Europe reveals the multifaceted roles Euro-lawyers
have played in EU polity, notably beyond the litigation arena. In
particular, the book points at select transnational groups of
multipositioned entrepreneurs that have elevated the role of law in all
sorts of EU venues. In doing so, it draws from a new set of intellectual
resources (field theory) and empirical strategies only very recently
mobilized for the study of the EU. Grounded on an extensive historical
investigation, Brokering Europe provides a revised narrative of the
‘constitutionalization of Europe’.

Antoine Vauchez is a research professor at the Centre européen de
sociologie et de science politique, Université Paris 1-Sorbonne / CNRS.
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Series Editors’ preface

In this groundbreaking addition to the series Studies in European Law and
Policy, Antoine Vauchez invites the reader to rethink the interconnection
of law and the polity of Europe. How exactly, he asks, did Europe come to
be defined in legal terms?

Vauchez argues that the shift away from a set of treaties which simply
provided technocrats and politicians with the technical expertise in
comparative law needed to bring about an alignment of economic inter-
ests through common economic laws towards a set of arrangements
comprising various sources of law (treaties, legislation, case law, etc.)
which can be seen as an overarching constitutional settlement requiring
the crucial agency of humans: Euro-lawyers. But this is not a book as
such about those personalities and personages, better or worse known,
but rather about the power of law itself which displays a brokering
capacity helping to hold together Europe’s rather disorganized and dis-
jointed polity.

Thus, in contradistinction to political science narratives which have
identified various (essentially) external factors, which contribute to law’s
power, Vauchez’s is an internal analysis, underpinned by legal and
social theory. Empirically, this is fleshed out by a uniquely wide-ranging
set of sources about law, legal activities and lawyers, including biograph-
ical details, archival information from the European institutions and
legal scholarly outputs. This, therefore, is a theoretically informed book,

but not a book about theory. We commend it warmly as an important
edition to our series.

Jo Shaw
Laurence Gormley
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Introduction

By any standards, Europe is a lawyers’ paradise." Many figures illustrate
the extent to which ‘Europe’ is juridified and could well be called upon
here: the number of pages of European regulation in any given field, the
percentage of national legislation originating in EU norms, the ever-
increasing caseload of the European Court of Justice (EC], or ‘the Court’),
etc. Figures, however, fail to grasp the very deep entanglement between
Europe and the law that has kept the European integration process
rolling over time. In a political context in which the pan-European
horizon is fading away, it seems that ‘Europe is nowhere so real as in
the field of law’, to quote a recent ‘wise men’ report on the reform of the
French Constitution.” Strikingly, while political scientists, historians and
even economists in the field of European studies are still having a hard
time agreeing on the ‘nature of the beast’, EU law appears to be this very
unique type of knowledge capable of providing some forms of certainty
when it comes to making sense of what the European Union is about and
how it ought to function. In fact, ‘the law’ is so instrumental to Europe’s
very existence and identity that it has become almost ‘natural’ to con-
tinuously draw on a whole set of legal concepts, categories and theories
when thinking about Europe’s nature and future. Elevated to the rank of

-

While the book puts a lot of emphasis on the political significance of the symbolic
unification of European constructions into one consistent and historically constant
reality named ‘Europe’, I use — for the sake of simplicity in writing — the terms ‘Europe’,
‘European Union’ and ‘European Communities’ (and, similarly, the terms ‘European law’,
‘EC law’ and ‘EU law’) as synonymous. Similarly, while I study the transformation of the
founding Treaties into a de facto Constitution of Europe, I still follow the commonly
shared convention of EU official documents that use capital letters in order to distinguish
the founding European Treaties from ordinary international agreements.

Comité de réflexion sur le préambule de la Constitution — ‘Comité Veil’, Rapport au
président de la République, Paris, La documentation frangaise, 2008, p. 47.
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2 INTRODUCTION

founding rock, or even to that of the raison d’étre of the Union (a ‘Union of
law’), the law seems so well acclimated in Europe’s polity that it has
become difficult to see its pervasive presence as anything other than a
self-evident fact.

The truth of the matter is that, over the years, EU law, and its under-
lying constitutional paradigm, has affirmed a strong hold on Europe’s
political imagination. Strikingly, despite the fact that all constitutional
treaties (from the 1954 Communauté politique européenne to the 2005 consti-
tutional treaty and the 1984 Spinelli treaty) have failed to be approved in
national political fields, Europe still seems to be thinking of itself in
constitutional terms. Need it be recalled here that the many reformist
ambitions that aimed to address Europe’s ‘deficits’ (lack of: democracy,
common values, budgetary and economic coordination, etc.) have
developed into a corresponding number of constitutional projects, from
the Constitutional Treaty to the Charter of Fundamental Rights or the
more recent budgetary ‘golden rule’ of the 2012 Fiscal Compact? How
can one then account for this structural preference for law and the
related resilience of a constitutional paradigm that seems to maintain
itself throughout all the Union’s re-foundings and reorientations ever
since the 1960s?

For a long time, this symbiotic relationship between Europe and the
law did not receive much attention. While lawyers would simply state
that the European Union is a ‘Union of law’ (and that the European
Treaties are a ‘constitutional charter’, or that the EC] and the Euro-
pean Commission are the institutions that embody the EU’s general
interest, etc.), historians considered this constitutional path under-
taken by Europe as essentially unproblematic and uneventful® (after
all, no State- or quasi-State-building could be conceived of without the
support of legal technologies). Yet, the presence of law’s names and
symbols (a ‘de facto Constitution’, ‘a court’, ‘judges’, legal scholars,
etc.) at the European level conveys a false sense of resemblance to
national polities.* In fact, this apparent permanence of law from
national to European settings clouds our perception of the specific

* But for more recent developments of EU historiography on transnational networks, cf.
Wolfram Kaiser, Brigitte Leucht and Morten Rasmussen (eds.), The History of the European
Union: Origins of a Trans- and Supranational Polity 1950-72, London, Routledge, 2008; and on
the history of European law, see also the special issue edited by historians Bill Davies and
Morten Rasmussen, ‘Towards a New History of European Law’, in Journal of Contemporary
European History, 21(3), 2012.

* See Pierre Bourdieu, On the State: Lectures at the Collége de France, London, Polity, 2014,



INTRODUCTION 3

political and social arrangement that is ‘Europe’ where the law has
come to play a highly singular function.

Certainly, over the past two decades, a rich strain of interdisciplinary
literature, initially inspired by American legal scholars and political
scientists, has contributed to dispel the not very discreet charm of this
‘Law State’® and has provided an overarching paradigm for the wide-
ranging legalization of the terms and scope of the European project.®
This stream of research has pointed in particular at the formation in the
mid-1960s of a constitutional doctrine at the ECJ which, by a series of
forceful jurisprudential blows, has constructed the conceptual and pro-
cedural frameworks of a genuine legal federalism. In turn, then, the
ECJ’s case law opened up institutional opportunities for multinational
enterprises, transnational interest groups and EC institutions to circum-
vent and undermine national forms of regulation. The progressive, if
somewhat chaotic, movement through which national courts eventually
rallied the broad principles established by the EC] consolidated the
movement” — and this judicial consolidation itself generated new oppor-
tunities for the Court to further broaden the scope of its case law to new
domains such as anti-discrimination, the environment, fundamental
rights, etc. These further moves triggered an implacable iterative mech-
anism associating interest groups, multinational enterprises, EU insti-
tutions, States and the EC] in a virtuous (or vicious) circle of
judicialization with no single author or source, but to which each entity
contributed in its own way. Or so have the neo-functionalist account of
integration and its later neo-institutionalist variant® claimed, thus

® Daniel Kelemen, Eurolegalism: The Transformation of Law and Regulation in Europe,
Cambridge, MA, Harvard University Press, 2011.
© The bibliography is immense, but seminal papers or books certainly include: Anne-Marie
Burley and Walter Mattli, ‘Europe Before the Court: A Political Theory of Legal
Integration’, International Organization, 47(1), 1993, pp. 177-209; Joseph Weiler, ‘A Quiet
Revolution: The European Court of Justice and Its Interlocutors’, Comparative Political
Studies, 26(4), 1994, pp. 510-34; Alec Stone, The Judicial Construction of Europe, Oxford,
Oxford University Press, 2004; Karen Alter, Establishing the Supremacy of European Law: The
Making of an International Rule of Law in Europe, Oxford, Oxford University Press, 2001;
Rachel Cichowski, The European Court and Civil Society, Cambridge, Cambridge University
Press, 2007; for an overview, see Alec Stone, ‘The European Court of Justice and the
Judicialization of EU Governance’, Living Reviews and European Governance, http://
europeangovernance.livingreviews.org/Articles/lreg-2010-2 (accessed 15 May 2013).
Karen Alter, Establishing the Supremacy of European Law: The Making of an International Rule of
Law in Europe, Oxford, Oxford University Press, 2001.
Neil Fligstein and Alec Stone, ‘Constructing Polities and Markets: An Institutionalist
Account of European Integration’, American Journal of Sociology, 107(5), 2002, pp. 1206—43.
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4 INTRODUCTION

shedding much-needed light on the specific contribution of law to the
European integration project and process.

Yet, in its very attempt to break with a legal-centric reading of legal
integration by bringing external factors back into explanations and theor-
ies of its sweeping dynamics, this scholarship has, I argue, missed an
important point: in the European Union, even more than anywhere else,
there is no possible distinction between the ‘law’ and the ‘society’. There
are no areas of Europe’s politics, economics, bureaucracy or civil society
that have not been produced or co-produced to some extent by lawyers,
whatever their guises may be. Legal Europe is co-extensive with Europe
itself, and it is hardly possible to think about the Union and its ‘system’,
its institutions and their ‘logic’, its markets and their ‘functioning’, its
civil society and its ‘causes’, without delving into the impressive corpus
of ad hoc legal theories and methodologies of Europe.” Consequently, the
very categories that are considered as explanatory factors for the legaliza-
tion of Europe (institutions’ ‘rationales’, professional groups’ ‘interests’,
sector-specific ‘frontiers’ between the ‘national’ and the ‘European’, or
between the ‘legal’ and the ‘political’, etc.) have actually been produced
alongside the history that this literature is trying to account for. At the
time of the ECJ’s first landmark cases (1963—4), Europe’s law had no
inherent logic of its own, the ECJ itself was hardly perceived as a ‘court’
worth its name, companies and interest groups had no view of ‘Europe’
as making up one open land of opportunities, and there was certainly no
institutional terrain ‘out there’ that would have been mechanically
derived from the mere signing of the Rome Treaties, or even from a
sudden judicial coup coming from the judges in Luxembourg.

The fact of the matter is that we are still in need of an explanation as to
how the law and the polity of Europe have been interconnected, and how
they have been shaping and informing one another. We actually know
very little about the manner in which ‘Europe’ has initially come to be
defined in legal terms (a de facto *Constitution’, an acquis, a supranational
court, etc.) rather than economic or political ones, and how this particular
path was actually chosen (and consolidated) for the institution of Europe. As
is well known and often recalled, the European Communities had a
primarily economic (if not merely commercial) scope that did not call for
any sort of overarching mission for the law. There were good reasons for

9 On this, see Antoine Vauchez, ‘The Force of a Weak Field: Law and Lawyers in the
Government of the European Union (for a Renewed Research Agenda)’, International
Political Sociology 2(2), 2008, pp. 128—44; and Julie Bailleux, Penser I'Europe par le droit.
L'invention du droit communautaire en France, Paris, Dalloz, 2014.



