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PREFACE

When in 1976 the problem of a second edition of Sykes and Glasbeek on
Labour Law in Australia was considered, it was taken for granted that the
two sections of the work would be published at the same time though not
necessarily under the same cover, Unfortunately Professor Glasbeek took
up a permanent position in a Canadian University and eventually was
obliged to relinquish his part of the project. After some delay Professor D
Yerbury of the Australian Graduate School of Management agreed to
prepare the material for the second part of the work, viz that dealing with
the collective aspects of labour law. Unfortunately her preparation has
been delayed and the second part of the work cannot be produced at the
moment. It is thought that the part contributed by Professor Sykes should be
delayed no longer and it is now being published as a separate volume whilst
Professor Yerbury’s part will appear as soon as possible. The short title of
the work will be “Sykes and Yerbury, Labour Law in Australia”, with
Professor Sykes contributing Volume I on the individual aspects of the
Australian system and Professor Yerbury contributing Volume II on the
collective aspects.

One of the criticisms relating to the original work by Sykes and Glasbeek
which has drifted back to the writer of this Preface concerns the long chapter
on workers’ compensation. The criticism, which it is believed came from a
Western Australian source, was to the effect that the inclusion of the treat-
ment of so many statutory systems made that chapter “unreadable”. With
all due respect such criticism makes no allowance whatever for practi-
calities and is basically unrealistic.

There are three possible ways in which to deal with workers’ compensation
in a work on general labour law:

(1) Omit the topic altogether. However, although it looks to the question
of making good the bad effects of a social evil instead of endeavouring
to prevent the occurrence of that evil, it still instances an important
legislative trend and constitutes a topic which engages the attention of
quite a numerous band of legal practitioners and union officials. Its
omission therefore seems undesirable.

(2) Limit treatment to one of the state statutes, which in terms of practical

realities would mean either New South Wales or Victoria. This is in

fact what is done in the books published in Australia which deal with

workers’ compensation as a sole topic. However it would be odd for a

work which purports to deal with labour law in general over the whole

Australian spectrum suddenly to narrow in compass to one jurisdiction

when it comes to workmen’s compensation provisions. In any event why

should the outlying states and the territories be entirely ignored? Even
treatment of, say, two jurisdictions would not answer the problem.

(3) Encompass all the systems, endeavour to find the common pattern,

and then indicate important differences in specific jurisdictions without

going too far into the detail surrounding the particular jurisdiction.
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LABOUR LAW—INDIVIDUAL ASPECTS

This last was the method preferred in the original work and followed in
the present production. Obviously there is a common pattern, for instance
in the “course of employment™ doctrine and the provisions regarding
protected journeys. Important departures from the general pattern can
then be presented. The danger is that one may be drawn too far into cata-
loguing the minutiae appertaining to one particular system; one may even
make minor errors concerning such details and this is possible with respect
to a jurisdiction like the Australian Capital Territory where the legislation
is difficult to piece together, and to a lesser extent the Northern Territory.

However the author is aware of these traps and has endeavoured to guard
against them. The third alternative with all its possible drawbacks seems to
be preferable to the other two. The author is somewhat heartened by the
fact that when discussing the *‘unreadable” comment with a colleague, the
latter replied in a short phrase which signifies “Nonsense’ but is somewhat
shorter and is also unprintable.

The other criticism that one has heard is that the original work dealt too
much with and relied too much on the “‘control” test in relation to the ques-
tion of the nature of the employer-employee relationship. It did indeed
deal with it in some detail but not entirely uncritically. It has become stan-
dard practice in recent years for writers to attack the control test but this is
a fate to be expected of any common law doctrine which has stood for a
long time. Age is no guarantee of sanctity. However the fact that the doctrine
has been observed, at least nominally, by the courts for a long time does
not mean that it necessarily lacks all virtues. An assessment of its virtues
and defects and its general standing now and in the foreseeable future is
therefore attempted at greater depth in the present work than in the original
book. It seems that this is worthwhile if only by reason of the general non-
viability of the alternative tests which have been proposed. Thus, take the
most attractive-looking of these, viz, that the question is whether the person
alleged to be an employee is part of the organizational structure of the under-
taking. If a large company engaged a firm of solicitors on a yearly retainer
basis but the firm remained free to accept legal work for third parties, it is
probable that the solicitors would be “part of the organization” especially
if their offices were in the same building, but would the partners be employees
of the company for workers’ compensation or vicarious liability purposes?
It is the occurrence of this kind of shortcoming in alternative characteriza-
tions which seems to tend to make courts veer back to the superficially
firmer ground of the older test.

The author wishes to confess to one error. In paragraphs [1402] and
[1403] of Chapter 14 he appears to have made contradictory statements
regarding under-21 student dependants in Western Australia. The position
is that since the amending Act of 1970 such children are not only included
but given a distinct entitlement: see [1409]

With regard to the abbreviations in respect of workers’ compensation
statutes, those who are curious as to the abbreviation “CAGA™ applied to
the Commonwealth Act relating to federal public service employees, are
informed that this represented the significant letters in the title of the Act
when Mr Whitlam was Prime Minister and as it sounds much more eupho-
nious than anything that can be constructed from the present title of the
Act, it has been retained.

February 1980 E I SYKES
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