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Preface

The conviction driving this book is that two challenges usually cause anti-
trust students the most difficulty but that neither actually has to be that
challenging at all. They are (1) the learning of economic theory and
(2) the interrelatedness of antitrust issues. This book approaches both prob-
lems strategically, and it combines its strategy with the tried and proven
question-and-answer pedagogy of the Examples and Explanations series.
Additionally, the book is supplemented with current updates and other
materials at www.aspenlawschool.com/antitrustEE.

As for economics, the good news is that the bare minimum economic
theory one needs to understand the antitrust case law is not really that hard at
all, even for students without prior economics training. There may be plenty
more to say about the economics of antitrust issues in policy debates and
academic seminars, and antitrust practitioners tend to be economically so-
phisticated. But none of that advanced material is needed to learn the basic
law as the courts apply it. This book approaches the teaching of the mini-
mum core of economics with a two-part strategy, set out in Chapters 2 and 3.
First, §2.2 introduces all the economic theory a student really needs to under-
stand the cases and presents it in a purely intuitive way, without any math-
ematics. (Section 2.3 supplements this introduction by re-explaining the
same material in the more traditional, quantitative manner, though in a way
still accessible to any student who wants to learn it.) Second, Chapter 3 takes
the economic basics a step further by introducing a set of economic gen-
eralizations that run throughout antitrust and help explain much of the
law as it now stands. The book also includes more economic material for
students who want it and for students whose teachers take a more in-depth
approach.

As for interrelatedness, the problem is that, in antitrust, everything seems
to relate to everything else, and so it can be hard to know where to start.
Especially early in the semester of an antirust course, it can be difficult for an
instructor to explain anything because learning any one thing seems to call
for an understanding of so many other things. Often this leaves the student at
sea for much of the semester. But this doesn’t have to be the case, because
there are some very general concepts in antitrust that can be explained first,
without reference to anything else, and so it is possible to teach antitrust
concepts by moving from the most general to the more specific.



Preface

We can begin with a basic generalization about what antitrust is.
To borrow from Chapter 1:

Under federal antitrust law, it is the policy of the United States that private persons may not take
actions to interfere improperly in the functioning of competitive markets.

Furthermore, almost all of the law that now gives life to this most general
policy can be boiled down to the law surrounding three causes of action —
challenges to conspiracies under §1 of the Sherman Act, challenges to
monopolies under §2 of the Sherman Act, and challenges to mergers and
acquisitions under §7 of the Clayton Act. What's more, these three causes of
action turn out to have a great deal in common. Because they share so much,
we can identify what is most general about them and move from that most
general basis to the more specific details. What they share most generally is
that each of them is meant to prohibit only those interferences with com-
petition that are unreasonable. Antitrust has come to define unreasonable inter-
ference as private conduct that causes more harm to a market than benefit for
it. And as it now exists, antitrust looks for both harm and benefit by using
the tools of economic theory. In other words, the single most basic idea in
current antitrust law is the simple economic theory that will be laid out
using the two-part strategy in Chapters 2 and 3.

Next, a basic insight of this economic theory is that private interfer-
ences in markets are likely to be net harmful —that is, they should be
unreasonable —only where some feature or weakness in the market pre-
vents that market from correcting itself. Most economists believe that when
a firm tries to raise its prices or otherwise abuse consumers, the market will
usually self-correct by causing that firm to lose sales. But sometimes markets
do not do that, and where a market’s self-corrective power is hindered, a
firm within it might have some power to raise prices or otherwise misbehave.
Such a firm is said to have market power, and the concept of market power has
come to have truly fundamental significance in antitrust. Each of the three
causes of action that make up antitrust will in most cases require a plaintiff to
prove that a defendant holds market power, because without it, a defendant
that tries to engage in abuses of a market should just suffer lost sales. Because
plaintiffs must prove market power according to the same doctrinal test no
matter what cause of action at issue, proof of market power is the next most
general concept in antitrust law. It is explained in Chapter 4.

With economic theory and market power under our belt, we can move
on to more specific details of the three major causes of action, and that study
will take up the next several chapters of the book. Finally, the remaining
chapters cover more peripheral matters, such as the intersection of antitrust
and intellectual property (Chapter 15), the problem of price discrimination
(Chapter 16), antitrust procedural issues (Chapter 19), and the scope of
antitrust (Chapters 20-23).



Preface
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