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INTRODUCTION

Usually an international investment agreement between a sovereign
government or governmental agency and a foreign private corpo-
ration is aimed at developing the economic power latent in the
natural resources of a state party with the help of foreign money
and advanced technology and utilizing local manpower and raw
materials. In addition, such an agreement is also designed to pro-
vide a profit for the foreign private investor. For this purpose, the
foreign partner is granted the rights needed to conduct his invest-
ment activities in the capital-receiving country. The role of foreign
private investments in the process of economic development is an
important ingredient in the progress of developing countries. How-
ever, various aspects of foreign private investment contracts invoke
serious conflicts especially in the matter of selecting the arbitration
law to be used to settle legal disputes arising out of such contracts.
If the countries of the developing world are to continue to receive
substantial investment from private sources in the developed world,
it is essential that an appropriate arbitration law or suitable princi-
ples or legal systems be generated which would be acceptable to
both private investors and the capital-receiving countries as equita-

ble and impartial when applied to legal disputes arising between



these two parties. A variety of answers has been proposed in legal
literature to the question of which body of law should be applied
in such cases, and differing choices have been made by national,
regional, and international organizations concerned with the settle-
ment of these and analogous disputes, including the domestic law
of the capital-receiving state, the domestic law of the state of the
private investor, lex arbitri, public international law and private
international law. Each of these choices has its proponents and its
critics, but none of them entirely fulfills the tests of acceptability
set forth above.

In the absence of a prior agreement on the applicable law of
arbitration between a host government and a foreign private investor,
a transnational arbitration tribunal will face a question: which law
will be the most appropriate one to apply so as to achieve an equita-
ble and impartial award. This book examines that question of
choice of law through a comparison of existing approaches with a
new institutional approach to the question—that offered by the
1965 Convention on the Settlement of Investment Disputes.! The
comparison is guided by the following criteria:

1) how well does the approach specify what arbitration law is to
be applied to these disputes?;

2) how adequate is the law specified for the handling of the issues
which are central to these particular disputes?; and

3) how well does the approach provide for the development of a
uniform and coherent body of enforceable law which will, by its
equitable nature, prove acceptable to the largest possible number

of disputants?



To further the purposes of the study, a legal analysis of the views
of eminent publicists concerning investment arbitration has been
undertaken, followed by an institutional analysis of the choice of
law provisions directly or indirectly provided by three major
existing foreign private dispute-settling institutions—the American
Arbitration Association, the Inter-American Commercial Arbitration
Commission, and the International Chamber of Commerce. The
criteria mentioned above have been applied to the respective rules
and regulations of these institutions as explicated by their legal
officers and exemplified in selected arbitration proceedings. The
same criteria have been applied to the relevant provisions of the
1965 Convention as interpreted by the parties to that Convention
and by the officers of the International Center for the Settlement
of Investment Disputes, the creation of which was the key function
of the 1965 Convention.

This book is divided into four chapters. The first part of chapter
one touches briefly on the meaning and the scope of economic
development in an historical perspective. It also describes various
types of economic development contracts between developing
countries and foreign private investors, and possible legal conflicts
arising out of subh contracts.

The second part of the first chapter analyzes in general the
question of choice of law as seen in arbitrations designed to settle
legal disputes originating from different economic development
contracts, and specifically the relevance of adopting different types
of laws such as the municipal law of the host state, the municipal
law of the investor’s state, lex arbitri, international law, and trans-

national law.



The second chapter examines the legal techniques accepted and
practiced by the American Arbitration Association (AAA), the
Inter-American Commercial Arbitration Commission (IACAC), and
the Court of Arbitration of the International Chamber of Com-
merce (ICC). An attempt to understand the historical and opera-
tional background of the International Center for the Settlement
of Investment Disputes (ICSID) has been undertaken in chapter
three in order to examine applicable law proposed by the ICSID
in order to find whether or not acceptance of such applicable law
is more adequate, specific, equitable, uniform, and enforceable
than other approaches designed by the AAA, the IACAC, and the
Court of the ICC.

In the concluding chapter, the book reaches a finding that the
arbitration mechanism designed by the 1965 Convention on the
Settlement of Investment Disputes proves responsive to the
question of choice of law arising out of an arbitration between a
host government and a foreign private investor. It also reveals that
a similar capability with respect to the question of choice of law
is not seen in any of the prominent economic dispute-settling insti-
tutions and it is this difference in approach which makes ICSID’s
arbitration mechanism such a potentially significant contribution
to dispute settlement in an area where the choice of law problem

has loomed so large.
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