Edited by EE
John Cerone s

International
Humanitarian
Law

INTERNATIONAL LAW 17




International Humanitarian
Law

Edited by

John Cerone

Paul Martin Senior Professorship in International Affairs and Law
University of Windsor, Faculty of Law, Canada

and Visiting Professor of International Law

The Fletcher School of Law and Diplomacy

Tufts University, USA

INTERNATIONAL LAW

An Elgar Research Collection
Cheltenham, UK * Northampton, MA, USA



© John Cerone 2017. For copyright of individual articles, please refer to the Acknowledgements.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise without the prior permission of the publisher.

Published by

Edward Elgar Publishing Limited
The Lypiatts

15 Lansdown Road

Cheltenham

Glos GL50 2JA

UK

Edward Elgar Publishing, Inc.
William Pratt House

9 Dewey Court

Northampton

Massachusetts 01060

USA

A catalogue record for this book
is available from the British Library

Library of Congress Control Number: 2017931748

MIX
Paper from

responsible sources
£§S. FSC® C013056

ISBN 978 1 78100 352 7

Printed and bound in Great Britain by TJ International Ltd, Padstow



International Humanitarian Law



International Law

Series Editor: Dinah L. Shelton
Manatt/Ahn Professor of Law Emeritus, George Washington University Law

School, USA

and Former Member of the Inter-American Commission on Human Rights

(2010-14)

International Criminal Law
William A. Schabas

Cultural Heritage Law
James A.R. Nafziger

Law of the Sea,
Donald R. Rothwell

Transnational Law of Sports
James A.R. Nafziger

International Courts and Tribunals
William A. Schabas

Classics in International Investment Law
August Reinisch

The Law and Politics of International
Organizations

Kenneth W. Abbott

International Water Law

Laurence Boisson de Chazournes and
Mara Tignino

International Labour Law
Barbara J. Fick

Future titles will include:

International Environmental Law
Donald K. Anton

The Law of Treaties
Christian Tams

International Polar Law
Donald R. Rothwell and Alan D. Hemmings

10.

11.

International Tax Law
Reuven S. Avi-Yonah

Territoriality and International Law
Marcelo G. Kohen

. International Law and Migration

Vincent Chetail

. International Family Law

Ann Laquer Estin

. Global Health Law

Gian Luca Burci

. Law and the Use of Force and Armed

Conflict
Robert Cryer and Christian Henderson

. Theory and Philosophy of International

Law
Andrea Bianchi

. International Humanitarian Law

John Cerone

Global Governance

Axel Marx and Jan Wouters
Transnational Law

David D. Caron and Cian C. Murphy

International Space Law
Frans von der Dunk

Wherever possible, the articles in these volumes have been reproduced as originally published
using facsimile reproduction, inclusive of footnotes and pagination to facilitate ease of reference.

For a list of all Edward Elgar published titles visit our website at
www.e-elgar.com



Acknowledgements

The editor and publishers wish to thank the authors and the following publishers who have
kindly given permission for the use of copyright material.

American Society of International Law www.asil.org for article: Robert K. Goldman and
Brian D. Tittemore (2002), ‘Unprivileged Combatants and the Hostilities in Afghanistan:
Their Status and Rights Under International Humanitarian and Human Rights Law’, American
Society of International Law Task Force on Terrorism, December, 1-57.

American Society of International Law via the Copyright Clearance Center’s RightsLink
service for article: Theodor Meron (2000), ‘The Humanization of Humanitarian Law’,
American Journal of International Law, 94 (2), April, 239-78.

Berkeley Journal of International Law by permission of the Regents of the University of
California for article: Kelly D. Askin (2003), ‘Prosecuting Wartime Rape and Other Gender-

Related Crimes under International Law: Extraordinary Advances, Enduring Obstacles’, 21
(2),288-349.

Cambridge University Press for articles: Frits Kalshoven (1977), ‘Reaffirmation and
Development of International Humanitarian Law Applicable in Armed Conflicts: The
Diplomatic Conference, Geneva, 1974—-1977", Netherlands Yearbook of International Law,
VIII, 107-35; Hans-Peter Gasser (2002), ‘Acts of Terror, “Terrorism” and International
Humanitarian Law’, International Review of the Red Cross, 84 (847), September, 547-70;
Francgoise J. Hampson (2008), ‘The Relationship between International Humanitarian Law
and Human Rights Law from the Perspective of a Human Rights Treaty Body’, International
Review of the Red Cross, 90 (871), September, 549-72; Tristan Ferraro (2012), ‘Determining
the Beginning and End of an Occupation under Humanitarian Law’, International Review of
the Red Cross, 94 (885), Spring, 133-63; Kenneth Watkin (2012), ‘Use of Force during
Occupation: Law Enforcement and Conduct of Hostilities’, International Review of the Red
Cross, 94 (885), Spring, 267-315.

International Committee of the Red Cross for excerpts: Frits Kalshoven (1987), ‘The Main
Currents: Geneva, The Hague, New York’, in Constraints on the Waging of War, st edition,
Chapter 2, 7-23; Knut Dérmann (2005), “The Applicability of the Additional Protocols to
Computer Network Attacks: An ICRC Viewpoint’, in Karin Bystrom (ed.), International

Expert Conference on Computer Network Attacks and the Applicability of International
Humanitarian Law, 139-53.



X International Humanitarian Law

Israel Law Review for article: John Cerone (2007), ‘Jurisdiction and Power: The Intersection

of Human Rights Law and the Law of Non-International Armed Conflict in an Extraterritorial
Context’, 40 (2), 396-452.

Koninklijke BRILL NV for extracts: G. Abi-Saab (1979), “The Legal Status of Wars of
National Liberation’, in Wars of National Liberation in the Geneva Conventions and Protocols:
Collected Courses of the Hague Academy of International Law 165, Chapter 1, 366-92;
Charles H.B. Garraway (2007), *“Combatants” — Substance or Semantics?’ in M.N. Schmitt
and J. Pejic (eds), International Law and Armed Conflict: Exploring the Faultlines, Essays in
Honour of Yoram Dinstein, 317-34.

New York University Journal of International Law and Politics for article: Nils Melzer (2010),
‘Keeping the Balance between Military Necessity and Humanity: A Response to Four Critiques

of the ICRC’s Interpretive Guidance on the Notion of Direct Participation in Hostilities’, 42
(3), Spring, 831-916.

Mary Ellen O’Connell for her own work: (2011), ‘Remarks: The Resort to Drones under
International Law’, Denver Journal of International Law and Policy, 39 (4), Fall, 585-600.

Oxford University Press for article: Major Richard R. Baxter (1951), ‘So-Called “Unprivileged

Belligerency™: Spies, Guerrillas, and Saboteurs’, British Year Book of International Law, 28,
323-45.

Oxford University Press via the Copyright Clearance Center’s RightsLink service for articles:
David Kretzmer (2005), ‘Targeted Killing of Suspected Terrorists: Extra-Judicial Executions
or Legitimate Means of Defence?’, European Journal of International Law, 16 (2), April,
171-212; Marco Sassoli (2005), ‘Legislation and Maintenance of Public Order and Civil Life
by Occupying Powers’, European Journal of International Law, 16 (4), September, 661-94;
Carsten Stahn (2007), ““Jus ad Bellum™, “Jus in Bello”... “Jus post Bellum?”’ — Rethinking
the Conception of the Law of Armed Force’, European Journal of International Law, 17 (5),
921-43; Steven R. Ratner (2011), ‘Law Promotion Beyond Law Talk: The Red Cross,
Persuasion, and the Laws of War’, European Journal of International Law, 22 (2), 459-506.

San Diego International Law Journal for article: John Cerone (2009), ‘Much Ado about Non-

State Actors: The Vanishing Relevance of State Affiliation in International Criminal Law’, 10,
May, 335-56.

Michael N. Schmitt and the President and Fellows of Harvard College for article: Michael N.
Schmitt (2010), “The Interpretive Guidance on the Notion of Direct Participation in Hostilities:
A Critical Analysis’, Harvard National Security Journal, 1, May, 5-44.

Walter de Gruyter GmbH for article: Georg Nolte (2010), “Thick or Thin Proportionality in

International Humanitarian Law’, Law and Ethics of Human Rights, 4 (2), September, 245—
55.



International Humanitarian Law xi

Every effort has been made to trace all the copyright holders but if any have been inadvertently
overlooked the publishers will be pleased to make the necessary arrangement at the first
opportunity.

In addition the publishers wish to thank the Library of Indiana University at Bloomington,
USA for their assistance in obtaining these articles.



Introduction

John Cerone

Introduction’

The traditional function of international law is to regulate relations between and among states.
This function continues even when these relations degenerate into armed conflict, for during
such conflicts ‘[t]he right of belligerents to adopt means of injuring the enemy is not
unlimited’.” Indeed, in the classical period, all of international law was divided into two
principal categories — the Law of Peace and the Law of War. Relations between any two states
were regulated by one or the other, depending on whether a state of war existed between them.

International humanitarian law (IHL), known also as the law of armed conflict, the law of
war, or the jus in bello, is one of the oldest subject areas of international law. It refers to the
corpus of international norms that regulates the conduct of hostilities and that provides specific
protections for persons not taking part, or no longer taking part, in the hostilities.

IHL is separate and analytically distinct from other related areas of international law, such
as international human rights law, the jus ad bellum (that is, the legal rules governing recourse
to the use of armed force), and international criminal law in the strict sense.

While international human rights law and international humanitarian law both serve to
protect individuals from abuses, they differ in philosophical basis, structure, field of
application, remedy, and substantive scope. The question of whether and to what extent
international human rights law applies simultaneously with international humanitarian law in
situations of armed conflict and occupation has been hotly contested in recent years.

Humanitarian law must also be distinguished from the jus ad bellum, which regulates the
lawfulness of a state’s recourse to the use of armed force against another state. Indeed, a basic
principle of international humanitarian law is its independence from the jus ad bellum. From
the perspective of IHL, it does not matter which belligerent was the aggressor. All parties to
the conflict are equally bound by the jus in bello.

International criminal law in the strict sense (ICL) refers to those rules of international law
the breach of which gives rise to individual criminal responsibility. While certain serious
violations of IHL have been criminalized, and as such constitute war crimes under ICL, the
respective bodies of law are not co-extensive. Not every breach of IHL constitutes a war
crime, and war crimes are but one category of crime within ICL.

Scope of Application®

A threshold issue in IHL is the establishment of the conditions under which this body of law
will be applicable to a given situation. The law of armed conflict applies only in times of
armed conflict or occupation. One of the strengths of IHL is that it applies on the facts, and is
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generally unconcerned with political labels. Thus, a formal declaration of war is not necessary
to trigger the application of IHL so long as an armed conflict or occupation in fact exists. At
the same time, the existence of a situation or armed conflict is a sine qua non for the application
of IHL (with the exception of a very few peacetime provisions, such as the obligation to train
forces and disseminate the text of the Geneva Conventions). Thus claims that drone attacks
constitute war crimes or other violations of IHL. when committed outside situations of armed
conflict or occupation are self-defeating.

While neither the Hague Conventions nor the Geneva Conventions define the phrase ‘armed
conflict’, definitions for both international and non-international armed conflict have been set
forth in international jurisprudence. According to the jurisprudence of the International
Criminal Tribunal for the former Yugoslavia (ICTY), an armed conflict exists ‘whenever there
is a resort to armed force between States or protracted armed violence between governmental
authorities and organized armed groups or between such groups within a State’.* This
definition has subsequently been adopted by a number of other international courts and
tribunals.

Generated and embedded within the classical system of international law, IHL originally
regulated only those armed conflicts that were international (that is, interstate). The events of
World War II, however, spurred a number of developments in international law that struck at
the core structure of the system, including the emergence of the individual as a subject of
positive international law and the erosion of the non-intervention principle.

These developments are reflected in the subsequent evolution of humanitarian law, resulting
in an expanded scope of application. The Geneva Conventions of 1949 pierce the veil of the
state in a number of important ways. They speak in terms of rights of individual human beings
(and not only of states), provide for direct application to non-state actors (in particular, non-
state, organized armed groups), move away from strict reciprocity (for example, with an
explicit prohibition of reprisals against protected persons and their property®), require
prosecution of those individuals responsible for grave breaches of the Conventions, and for
the first time in a multilateral treaty, extend the application of some basic rules of humanitarian
law to armed conflicts ‘not of an international character’

While the 1949 Conventions provided only minimal regulation for non-international armed
conflict,” the number of rules of IHL applicable to such conflicts has grown significantly since
that time through the elaboration of the 1977 Additional Protocols to the 1949 Conventions,
as well as through customary international law.?* Additional Protocol 1 of 1977 extends
application of the law of international armed conflict to wars of national liberation and similar
armed conflicts. Additional Protocol II of 1977 applies to non-international armed conflict,
expanding the law of non-international armed conflict beyond the minimal rules provided in
Common Article 3 of the 1949 Conventions.

Among the many international legal controversies that have erupted during the post-2001
‘War on Terror’ has been a dispute over whether IHL governs any aspects of this global
phenomenon. The threshold question of whether the War on Terror comprised a type of armed
contflict to which rules of IHL would be applicable was seemingly preempted by the readiness
of concerned states to adopt an armed conflict paradigm and to invoke at least some rules of
IHL in an attempt to justify their use of force against Al Qaeda and affiliated forces. The legal
question is simply whether, as a factual matter, one or more situations of armed conflict exist.
Those facets of the War on Terror that constitute armed conflict are governed by IHL.
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A related controversy concerned the issue of whether IHL would apply to transnational,
non-international armed conflicts (that is, armed conflicts that are neither inter-state nor
internal (occurring wholly within the territory of a single state)). This dispute has largely been
resolved in favor of application of at least some rules of IHL (for example, Common Article 3
of the 1949 Geneva Conventions and certain other fundamental THL rules that are now
regarded as customary law in non-international armed conflict) to such conflicts.’

IHL applies in times of occupation as well as armed conflict. Indeed, the Geneva Conventions
make clear that they apply to all cases of partial or total occupation, ‘even if the said occupation
meets with no armed resistance’.'”

According to the Fourth Hague Convention of 1907, “Territory is considered occupied
when it is actually placed under the authority of the hostile army’."" Key elements of this
definition include the establishment of effective control and the absence of the consent of the
territorial sovereign. Controversies over the interpretation of both of these elements have
arisen in a number of cases in recent years, including in relation to Kosovo, Afghanistan, Iraq,
Gaza, and Ukraine, among others. These controversies have included disputes over when a

situation of occupation was initiated, when it was terminated, and whether it constituted
occupation at all.

Basic Principles'?

The corpus of IHL rests on a set of fundamental principles, which at the same time constitute
the earliest antecedents of modern humanitarian law. These include the complementary
principles of necessity and humanity, and of distinction and proportionality, as well as the
principle of precaution and the combatant’s privilege.

While the principle of humanity was aimed at reducing human suffering, it is tempered by
the principle of military necessity, which reflects the interests of the warring parties in avoiding
conferral of a military advantage on the opposing party to the conflict. Thus, weapons were
prohibited only if they were designed to cause unnecessary suffering or superfluous injury,
and certain prohibitions, such as the intentional destruction of civilian property, could be
overridden in the face of military necessity.

A complementarity is also found between the principle of distinction and the permissibility
of civilian casualties in the form of proportionate collateral damage. The principle of distinction
requires that ‘the Parties to the conflict shall at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives and
accordingly shall direct their operations only against military objectives™." Civilian casualties
may result, however, in the course of an attack against a military objective. The lawfulness of
such an attack will be preserved so long as the expected collateral damage is not ‘excessive in
relation to the concrete and direct military advantage anticipated’.'

As may be gleaned from these principles, many provisions of IHL are premised on a
bargaining of sorts. For example, certain protected objects retain their protected status only so
long as they are not used in support of military operations. Thus, when soldiers take up
residence or store weapons in a church, the church becomes a military objective, losing the
protection otherwise afforded to it under humanitarian law."

Similarly, civilians lose their protection against direct attack if, and for so long as, they
directly participate in the hostilities.'® While the ICRC has issued guidance setting forth
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criteria for establishing such direct participation in the hostilities, disagreement remains as to
the precise contours of these criteria. A related controversy concerns the distinction between
civilians and members of non-state organized, armed groups.

The principle of precaution also concerns protection of civilians and the civilian population.
This principle requires that the parties to a conflict take constant care to ‘spare the civilian
population, civilians and civilian objects’.!” Precautionary measures include giving ‘effective
advance warning of attacks which may affect the civilian population, unless circumstances do
not permit’."® This principle applies both to attacking and defending parties. For example, both
parties ‘must, to the extent feasible, avoid locating military objectives within or near densely
populated areas’."”

Another fundamental principle of IHL is embodied in the combatant’s privilege. While the
above-mentioned principles impose restraints on the conduct of hostilities, the combatant’s
privilege affords combatants a privilege against criminal prosecution for their war-related
acts, such as killing enemy combatants and destroying enemy military objectives, so long as
their acts comply with IHL. Thus, while IHL regulates the means by which such killing is
effected, privileged combatants are immunized from prosecution for the act of killing itself,
so long as the selection of target and manner of killing was within the bounds of ITHL.
Another aspect of this privilege is Prisoner of War status. Upon capture by the enemy,
combatants are entitled to this special status, which provides a wide range of protections, the
majority of which are set forth in the Third Geneva Convention of 1949. Eligibility for this

status has remained a source of controversy, including in relation to the post-9/11 Guantanamo
detainees.

Hague Law and Geneva Law?

The nineteenth century saw the conclusion of the first multilateral treaties codifying the law
of armed conflict. The most comprehensive IHL treaties are the Hague Conventions of 1899
and 1907 and the Geneva Conventions of 1949, supplemented by the Additional Protocols of
1977. In general, these treaties track two different strands of humanitarian law, known simply
as the Hague law and the Geneva law.

The Hague law consists primarily of restraints on the conduct of hostilities, including the
outright prohibition of certain methods and means of warfare. The rules of the Hague law
prohibit, for example, attacks against particular objects, such as undefended towns or religious
institutions, and the employment of weapons calculated to cause unnecessary suffering or
superfluous injury.

The Geneva law focuses on the protection of individuals who are not or are no longer taking
part in hostilities. Each of the four Geneva Conventions protects a different category of such
individuals. The First and Second Geneva Conventions protect sick and wounded soldiers in
the field and at sea,” respectively. The Third Convention regulates the treatment of prisoners
of war. The protection of civilians is the province of the Fourth Convention. The Additional

Protocols to the Geneva Conventions simultaneously update and merge the Hague and Geneva
law.
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Some Basic Rules?

Some of the other basic rules of IHL, largely derived from the principles noted above, are the
following. Persons hors de combat (that is, an individual who has been removed from combat,
for example, through sickness or detention) and those not taking direct part in hostilities must
be protected and treated humanely without adverse discrimination. It is forbidden to kill or
injure an enemy who surrenders or is hors de combat. The wounded and sick must be collected
and cared for by the party that has them in its power. The Red Cross emblem, which is used to
protect humanitarian or medical establishments and personnel, must be respected. Captured
individuals under the authority of an adverse party are entitled to have their basic rights
respected; in particular they must be protected against violence. All persons are entitled to
basic judicial guarantees. In addition, certain acts are specifically prohibited. These include
torture, the taking of hostages, the use of human shields, rape, the imposition of collective
penalties, pillage,* and reprisals® against protected® persons.

As noted above, IHL also regulates the use of weapons during armed conflict and
occupation.?® Parties to the conflict cannot use weapons that are ‘of a nature to cause
superfluous injury or unnecessary suffering’.?” The use of certain types of weapons has also
been limited by treaties specific to each type of weapon. The advent of cyber weapons and
cyber-attacks has generated a great deal of debate over the application of IHL to such attacks.
Attacks by weaponized unmanned aerial vehicles, or drones, have been particularly
controversial. The debates surrounding such attacks have tended to conflate issues of the jus
ad bellum and the jus in bello. Targeted killings of enemy fighters are permissible under
international humanitarian law; however, the question of whether the use of armed force is at
all permissible would still be governed by the jus ad bellum.

The Law of Occupation®

As noted above, IHL applies in times of occupation as well as armed conflict. The Law of
Occupation is based on the notion that occupation is temporary, pending some final settlement.
It employs the legal concept of usufruct. Without taking a position on whether the occupant
has a legal right to be there (which would be a question of the jus ad bellum), the law of
occupation recognizes the occupant’s possession of, use (usus) of, and ability to exploit the
fruits of (fructus), the occupied territory. Thus, Occupying Powers are not prohibited from
using the territory or its fruits. However, the conception of occupation as a temporary situation
yields a certain legal stasis under IHL. The Occupying Power is barred from changing the law
and institutions of the occupied territory, unless absolutely necessary to do so for security
reasons or to achieve certain public goods set forth in the Hague Law. The so-called
‘transformative occupations’ of recent years have caused some controversy, at least partially
because of the perception that they have violated this stasis principle.

The Law of Non-international Armed Conflict®

Reflecting the continuing vitality of the non-intervention principle, the distinction within [HL
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between the law of international armed conflict and the law of non-international armed conflict
remains significant.

Among the four Geneva Conventions of 1949, only Article 3, which is common to the four
conventions, expressly applies to non-international armed conflict. Common Article 3
provides protection from only the most serious abuses.”” While Protocol II also applies to
non-international armed conflict, it provides significantly less protection to individuals than
does Protocol I, which is applicable only in international armed conflict or occupation.
(Application of the 1899 and 1907 Hague Conventions, which of course predate these
instruments, is similarly limited to situations of international armed conflict.*")

A peculiar feature of the law of non-international armed conflict is its application to non-
state groups. As noted above, the traditional subject of international law is the state. However,
over the course of the past century, the principle that only states could be the subjects of
international legal obligations yielded to the changing values and nature of the international
community. By its terms, Common Article 3 of the Geneva Conventions binds both states and
non-state parties to non-international armed conflicts. In addition, certain norms of IHL have
evolved into norms of international criminal law, which directly binds individuals.

Another important feature of the law of non-international armed conflict is the absence of
the combatant’s privilege. Members of non-state organized, armed groups in a non-international
armed conflict (for example, rebel soldiers) face the possibility of criminal prosecution for
every act that violates the state’s criminal law. While Protocol 11, in the interests of stabilization
and reconciliation, expresses a policy in favor of amnesties for ordinary crimes in such

conflicts, it is increasingly accepted that there can be no amnesties for war crimes even in a
non-international armed conflict.*?

The Continuing Relevance of Customary Law™

Notwithstanding the codification of humanitarian law, the general principles and customary
law of armed conflict as developed through the centuries continue to apply in a residual

manner, filling any gaps between the express provisions of treaty law. As set forth in the
famous Martens clause:**

Until a more complete code of the laws of war has been issued, the High Contracting Parties deem it
expedient to declare that, in cases not included in the Regulations adopted by them, the inhabitants
and the belligerents remain under the protection and the rule of the principles of the law of nations,

as they result from the usages established among civilized peoples, from the laws of humanity, and
the dictates of the public conscience.*

The customary status of IHL rules is also significant in relation to those states that are not
parties to certain [HL treaties. Some states, including such significant military powers as the
United States, have declined to become parties to the Additional Protocols to the 1949 Geneva
Conventions. While these states are not bound by the Protocols as such, they are bound by the
rules contained therein to the extent that these rules have evolved into customary law. The
International Committee of the Red Cross, in its study of customary international law, has
found that the overwhelming majority of IHL rules have achieved the status of customary law,
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concluding also that the majority of these provisions are applicable in non-international armed
conflict as well as in international armed conflict.

The Role of the International Committee of the Red Cross*

The International Committee of the Red Cross is regarded as the guardian of humanitarian
law. The most important IHL treaties have been adopted at diplomatic conferences convened
under its auspices, and its views on the interpretation and application of humanitarian law are
influential.

While the ICRC is, strictly speaking, a non-governmental organization incorporated under
Swiss law, it has certain features that give it a special status. For example, it has observer
status at the UN General Assembly, and conferred on the ICRC by treaty.

In particular, the ICRC acts as a neutral intermediary to provide protection and assistance
to the victims of armed conflict. The principal modality through which the ICRC operates in
this regard is by persuading the parties to the conflict to comply with their obligations. To this
end, the ICRC engages in confidential dialogue with the relevant authorities. This confidential
approach enables the organization to maintain its appearance of independence and neutrality,
and also facilitates access to the victims of conflict that are under the authority of the parties.

This approach has come under pressure in recent years, in an era of increasing demands for
transparency and justice for victims.*’

IHL and International Human Rights Law**

The Global War on Terror and the contemporaneous conflicts in Afghanistan and Iraq brought
renewed controversy to the question of whether and to what extent International Human
Rights Law (IHRL) applies in situations of armed conflict, and if so, what relationship exists
between IHRL and IHL in situations where both form part of the applicable law. This latter
question is particularly important in situations where there is an apparent tension between the
requirements of each body of law. A famous example cited by the International Court of
Justice is that of battlefield killings, being regulated on the one hand by IHL’s rules on the
conduct of hostilities, in which targeted killing of enemy fighters is permitted, and on the other
hand by IHRLs requirement to respect the right to life, which permits targeted killing only as
a last resort.

Despite continuing objections on the part of a handful of states, a consensus is evolving in
favor of the view that human rights law applies alongside humanitarian law during times of
armed conflict. A consensus has also emerged as to the principle governing the relationship
between these bodies of law in situations of simultaneous application. A number of international
human rights bodies and the International Court of Justice have decided that the relationship
between competing norms of IHL and IHRL would be determined according to the lex
specialis principle® (lex specialis derogat lex generalis), and this principle has been accepted
by some states.

However, this apparent consensus masks dramatically divergent views over the interpretation
and application of the lex specialis principle in this context, with some states taking the
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position that IHL, as the lex specialis governing armed conflict and occupation, would always
override IHRL in these situations. Others take a more nuanced approach, regarding the lex
specialis question as a highly fact-sensitive inquiry, which will vary depending on the
particularities of the situation and issue involved. However, even for those states that accept
the application of human rights law to situations of armed conflict, much work remains to be
done in achieving consensus on how simultaneous application of IHL and IHRL is to be
operationalized.

Beyond this controversy is the question of whether obligations under international human
rights law apply extraterritorially. Some states take the position that certain human rights
treaties do not apply in relation to individuals situated outside of the relevant state party’s
territory. Thus, even if it is accepted that IHRL may in principle regulate conduct in the context
of armed conflict, it would not regulate the relationship between states and individuals situated
abroad, and, in particular, in enemy territory. This view largely precludes the application of
these treaties in situations of international armed conflict and occupation.

The question of whether IHRL applies is significant not only for the range of substantive
norms regulating a situation, but also for monitoring, enforcement, and remedies. The UN and
regional human rights systems provide a plethora of monitoring and enforcement mechanisms,
while there are very few monitoring mechanisms for IHL.

Despite these controversies, the emergence of human rights in the international arena has
had an undeniable impact on the evolution of IHL. This impact can be seen in both the structure
and substance of IHL. In the post-World War II era, IHL instruments began to reflect the
language of indelible individual rights," moving away from reciprocity and the notion that
protection of rights was dependent upon nationality.*? International criminal tribunals, which
apply IHL in a criminal context, have borrowed heavily from the jurisprudence of international
human rights bodies, further infusing the substance of IHL with human rights principles.

IHL and International Criminal Law®

It was the establishment of the International Military Tribunals in the aftermath of World War
IT that consolidated the principle of individual criminal responsibility and spurred the
development of international criminal law.* Thus, the overwhelming majority of international
crimes that were given cognizance by the international community at that time were those
relating to war; that is, serious violations of humanitarian law. In addition, the commission of
international crimes, by their very nature and scale, will often coincide with times of massive
upheaval, such as during periods of armed conflict or occupation.

‘War crimes’ are essentially criminal violations of IHL (that is, violations of those norms of
IHL which are deemed to give rise to individual criminal responsibility). Genocide and crimes
against humanity are distinct from war crimes in that they need not be committed in times of
armed conflict. War crimes comprise the most extensive array of norms within the Rome
Statute of the International Criminal Court (ICC).

It must be noted, however, that not all violations of IHL will constitute war crimes. The
breach of some norms will give rise only to state responsibility (the traditional form of
responsibility in international law), and not the responsibility of the individual perpetrator.
When the drafters of the ICTY Statute began to develop the subject matter jurisdiction of the
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Tribunal, they were faced with the challenge of determining which violations of IHL gave rise
to individual criminal responsibility. The first category of war crimes they included in the
Statute was the category of ‘grave breaches’ as set forth in the 1949 Geneva Conventions.
Because such breaches were the subject of a mandatory penal regime in the Conventions, the
drafters of those Conventions had clearly intended that the breach of such norms should give
rise to criminal responsibility. The other category of war crimes included in the ICTY Statute
referred simply to the ‘laws and customs of war’, essentially leaving to the judges the question
of which violations of IHL would constitute war crimes.

Thus, in the Tadic decision, the Appeals Chamber developed a framework for analyzing
which norms of IHL gave rise to individual criminal responsibility, and could thus be
prosecuted before the Tribunal. The primary criteria set forth were the character of the norm
itself, the severity of the violation, and the interest of the international community in its
repression.*

Further, for an act to constitute a war crime, a nexus must be established between the
alleged offence and the armed conflict which gives rise to the applicability of humanitarian
law. The ad hoc Tribunals have determined that such a nexus exists where an act is closely
related to an armed conflict; that is, if the act was committed in furtherance of an armed
conflict,or under the guise of an armed conflict. They have cited as factors in this determination:
the fact that the perpetrator is a fighter; the fact that the victim is a member of the opposing
party; the fact that the act may be said to serve the ultimate goal of a military campaign; and
the fact that the crime is committed as part of or in the context of the perpetrator’s official
duties.

Unlike Crimes Against Humanity, war crimes need not be committed as part of a broader
pattern of crimes. A single act may constitute a war crime so long as it is connected to an
armed conflict. However, the ICC Statute stipulates that the ‘Court shall have jurisdiction in
respect of war crimes in particular when committed as part of a plan or policy or as part of a
large-scale commission of such crimes’.*

The development of international criminal law also facilitated the extension of rules of
international law to non-state actors. The IMT, through its revival of a natural law concept in
a positivist era, facilitated the transformation of the principle of individual criminal
responsibility into positive law. Once the individual has been deemed a subject of positive
international law, the requirement of state affiliation is no longer essential to analytical
coherence. The issue becomes simply whether international law should directly regulate the
conduct of non-state actors — something that was traditionally left to the internal law of states.

There is ultimately no requirement in modern international criminal law that a perpetrator
be a state actor. The status of an individual, however, is not necessarily irrelevant. While rules
of international criminal law are not addressed exclusively to state actors, whether or not a
perpetrator is a state actor may be relevant in establishing contextual elements, such as whether
a conflict is international for the purposes of prosecuting grave breaches, or to establish the
existence of a policy for the prosecution of Crimes Against Humanity under the Rome Statute.
It could also be relevant for crimes that are based on the status of the victim (for example,
crimes against Prisoners of War), or in establishing certain modes of liability, such as command
responsibility, which is predicated on a superior—subordinate relationship.*’

Among the most significant developments in international criminal law has been the
expansion of rules prohibiting sexual and gender-based violence. Prior to the establishment of



