)
)
rstanding

e

= ’“‘D

3rian P. McGinley S



Understanding

Brian P. McGinley ®SAGE

Los Angeles | London | New Delhi
Singapore | Washington DC



®)SAGE

Los Angeles | London | New Delhi
Singapore | Washington DC

SAGE Publications Ltd
1 Oliver's Yard

55 City Road

London EC1Y 1SP

SAGE Publications Inc.
2455 Teller Road
Thousand Oaks, California 91320

SAGE Publications India Pvt Ltd

B 1/I 1 Mohan Cooperative Industrial Area
Mathura Road

New Delhi 110 044

SAGE Publications Asia-Pacific Pte Ltd
3 Church Street

#10-04 Samsung Hub

Singapore 049483

Editor: Kate Wharton

Editorial assistant: Laura Walmsley
Production editor: Katie Forsythe
Copyeditor: Audrey Scriven

Proofreader: Clare Weaver

Indexer: Elske Janssen

Marketing manager: Tamara Navaratnam
Cover design: Lisa Harper

Typeset by: C&M Digitals (P) Ltd, Chennai, India
Printed in Great Britain by

CPI Group Ltd, Croydon, CRO 4YY

MIX

Plpl:: from
responsible sources
FSC

wwiwag  FSC® C013604

© Brian P. McGinley 2014
First published 2014

Apart from any fair dealing for the purposes of research or
private study, or criticism or review, as permitted under the
Copyright, Designs and Patents Act, 1988, this publication
may be reproduced, stored or transmitted in any form, or by
any means, only with the prior permission in writing of the
publishers, or in the case of reprographic reproduction, in
accordance with the terms of licences issued by the Copyright
Licensing Agency. Enquiries concerning reproduction outside
those terms should be sent to the publishers.

Library of Congress Control Number: 2013947838
British Library Cataloguing in Publication data

A catalogue record for this book is available from
the British Library

ISBN 978-1-4462-0185-5
ISBN 978-1-4462-0186-2 (pbk)



Understanding




SAGE has been part of the global academic community
.since 1965, supporting high quality research and learning
that transforms society and our understanding of individuals,
groups and cultures. SAGE is the independent, innovative,
natural home for authors, editors and societies who share
our commitment and passion for the social sciences.

Find out more at: www.sagepublications.com

®)SAGE



This book is dedicated to:

My early educators and mentors for instilling the self-belief and drawing
out the intellectual curiosity; my family for their continuous encouragement
and love; my colleagues for helping to create the space to write; my publishers
for their patience and guidance.



ABOUT THE AUTHOR

Brian McGinley is a lecturer in Community Education within the School of Social
Sciences at the University of Strathclyde. Prior to taking up his full-time academic
career in 2005, Brian was a senior officer in a Scottish Local Authority with respon-
sibility for developing inter-organisational partnerships under the umbrella of
Community Planning. Throughout his twenty-one years in practice, he built up
substantial experience at operational, middle and senior management levels, direct-
ing inter-disciplinary teams and delivering multi-dimensional services. These experi-
ences have enabled him to carve out an academic profile through regular research,
teaching, learning and writing.

Brian is also a Director of the Scottish Centre for Youth Work Studies and Editor
of the International Journal of Youth Work. He is also an elected politician in South
Ayrshire and is chair of the council’s Scrutiny and Governance Management Panel.
He was a member of Strathclyde Police Authority (2102-13) which is a tripartite
governance arrangement with Scottish Ministers and the Chief Constable to execute
statutory functions. Brian is currently a substitute member of Strathclyde Passenger
Transport, a member of the Ayrshire Educational Trust and a Fellow of Higher
Education Academy (HEA).

Brian’s main research interests include investigating and substantiating different
forms of community-based practice, especially youth work, with an emphasis on the
learning process in informal educational settings. A main thread of his research has
concentrated on the importance of the ethical learning relationship within informal
educational settings to uncover the learners’ voice and identify the pedagogical
features that are valued most. His research also identifies the use of practitioners’
reflective, personal and public voice as a way of encouraging improvements in
teaching practice.

Another key feature of his research is exploring the extent to which the political
and educational policy context in the UK continues to demand constant change
which increasingly requires youth workers to be legally and politically aware,
up to date and critically reflective. He also researches the effectiveness of policy
implementation in establishing appropriate spaces and structures for meaningful
and critical participation to overcome exclusion and help people to make a useful
contribution to society.



CONTENTS

About the author
Part 1 The Principle of Law and Youth Work

1 Law, Youth Work and Ethics

Introduction

The connection between law and youth work
What is youth work?

The legal and social context of childhood

Police powers (PACE)

Children, young people and legal age restrictions
Ethical practice

Conclusion

Case Study 1

International Conventions

Introduction

Societal functions of the law

The law and politics

Age discrimination of young people

Social protocols

Global perspectives: International law and the litigious society
Types of international organisations and cooperation

Policies and procedures

The relevance of the UN Convention Articles

The European legislative context for the UK

The development and key principles of European youth policy
Conclusion

Case Study 2

National and Local Governments

Introduction

Tension between national and local governments

The roots of local government in England

Local government in Scotland, Northern Ireland and Wales
Home countries context (devolved and reserved powers)

22

22
22
23
24
24
25
26
27
28
30
32
35
35

40

40
41
42
44
46



UNDERSTANDING YOUTH WORK LAW

Social and welfare acts and policy 49
New public management 55
Conclusion 55
Case Study 3 56
4 Operational Legal Requirements and Management Systems 60
Introduction 60
Administration 61
Legal compliance 62
Employment law 62
Equality legislation 65
Health and Safety requirements 68
Data protection 71
Freedom of Information Act 73
Conclusion 75
Case Study 4 76
Part 2 The Application of Law in Youth Work 79
5 Outdoor Education 81
Introduction 81
The importance and relevance of outdoor education for youth
work programmes 83
Outdoor education: The process and benefits 83
Trips and visits 85
Risk assessments 87
Public liability insurance 90
Mini-bus safety 92
Emergency procedures 94
Training and certification 95
Conclusion 96
Case Study 5 97
6 Detached Work with Young People 100
Introduction 100
Forms of ‘external’ youth work 101
The history of detached youth work 103
Purpose, definition and operating principles of detached youth work 105
Introducing a four-stage process 107
Managerial and operating support systems for keeping safe 110
Training 113
Organisational policy 113
Conclusion 115

Case Study 6 115



7

10

CONTENTS

Establishing a Community Youth Organisation and
Managing Premises

Introduction

Sources of funding

Establishing the organisation: Securing the operational base
Deciding on legal structures and securing charitable status
Managing the organisation: Structures, processes and buildings
Safeguarding children and young people in centres

Conclusion

Case Study 7

Hazards and Protection at Work and in the Community

Introduction

Negligence and the duty of care
Occupiers’ liability

Health and Safety compliance
Managing health and safety in buildings
Conclusion

Case Study 8

Child Protection

Introduction

Foundations of youth work

The UK record

Legislative framework

The United Nations Convention on the Rights of the Child
The changing perceptions of childhood

UK legislation

Children Act 1989

Children Act 2004

English and UK wider legislation

Definitions and categories of abuse

Safeguarding principles, procedures and systems for youth work
Conclusion

Case Study 9

Practising beyond the Law

Introduction

Law and youth work: Similarities and differences
The need for youth work and the youth category
UK youth work policy

Developing youth work practice: Through meaningful participation

Developing youth work practice: Power and social justice

118

118
119
121
123
126
130
132

132

137

137
138
139
140
141
150
151

154

154
155
155
156
157
158
159
160
161
162
165
167
170
171

177

177
178
179
182
184
185

vil



Vil

UNDERSTANDING YOUTH WORK LAW

Developing youth work practice: Developing critical actions
through informal education

Conclusion

Case Study 10

Appendix 1 Draft Example — Health & Safety Induction Checklist
Appendix 2 Record of Drug/Medication Administration Form
Appendix 3 Accommodation Risk Assessment Checklist

Index

186
188
190

194
195
197

199



PART 1

THE PRINCIPLE OF LAW AND
YOUTH WORK






LAW, YOUTH WORK AND ETHICS

Chapter Aims

Introduce the notion of law, youth work practice and ethics

Discuss the contested nature and different dimensions of youth work

Demonstrate an understanding of the social and legal interpretation of childhood
Outline the legal context and operational guidance for the enactment of police powers
Identify the age restrictions placed on children and young people

Detail the importance of personal and professional values to developing ethical practice

INTRODUCTION

In simple terms, laws are the rules devised by government and enforced by an
administration of justice to keep public order, outline and protect individual free-
doms, regulate relationships, detail acceptable standards, and arbitrate on legal
disputes. Although there are international laws, which are applicable to all countries
in the world, each nation state devises its own laws which are socially and culturally
bound. In Europe, for example, citizens are guaranteed the right of liberty, freedom
of movement and freedom from discrimination. In England and Wales, there are
different classifications of laws: international and national; public (including consti-
tutional, administrative and criminal); and private/civil (including contract, family
law, company law and tort).

THE CONNECTION BETWEEN LAW AND YOUTH WORK

At first glance, it may be difficult to see the connection between law and youth
work practice other than the need for this social practice to comply with the law
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of the land in which it operates. However, there is another connection in that
both practices provide a distinct societal function which operates along the same
continuum. The main aim of the law is to provide for human protection while
youth work exists to advocate for human development. The former practice, given
its protective task, provides a framework and view that require both case law and
new legislation to reflect current and emerging social circumstances, whereas the
latter operates best in a developmental creative space which necessarily grapples
with the real-life everyday circumstances of the young people it serves. Both prac-
tices optimally serve society, in the service of justice and social justice, and work
best together when the rules are enriched and integrated with a human develop-
mental understanding.

However, for our purpose here, the law provides an operational context for
professional practice with young people. Although youth work is a non-statu-
tory service, it is regulated and directed by a range of legislation, government
reports and policies. Work with young people is subject to international and UK
national laws, European legislation and policy directives, and shaped by organi-
sational policies and procedures. While all laws will be relevant in particular
situations, the main legislative focus for work with young people includes the
areas of human rights, social welfare, youth justice, organisational law, manage-
ment systems, and operational practice. These laws aim to ensure that the right
attitudes, protections and procedures are built into the operational planning
and practice for safe and enjoyable learning. However, it is also worth noting
that the increase in recent legislation around children and young people is, at
least in part, due to western societies becoming more risk averse and further
aware of people’s rights that are inherent in their understanding of citizenship
in a particular society. It is also the case that laws do not always provide suf-
ficient guidance when the principles are translated into reality through youth
work practice.

SOCIAL CONTEXT FOR YOUTH WORK AND LAW

It could be asserted that a main rationale for the existence of youth work is that
it is a practice which is aimed at a group of people who do not yet have full
citizen rights and who need time and space with a significant adult, other than
their parents, in which to explore their circumstances and come to a fuller
understanding of themselves within the society in which they live. It is also a
period of life where young people experience difference and seek the company
of peers (Savage, 2007). However, in legal terms, there is not a clear age at which
childhood ends and adulthood begins. In fact the laws concerning the rights and
responsibilities of children and young people ‘present a complex array of defini-
tions which have been developed by the different institutions of the state, for
different purposes and at different moments in history’ (Cole, 1995: 7).
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RESTRICTIONS BY AGE

In spite of the law’s increasing recognition of the rights of children over the past fifty
years or more, all people under the age of 18 years are legally regarded as children
and are restricted by age in the type of actions that they can take. However, dis-
criminating against adults, post 18, on the basis of age restrictions is prohibited by
law except in defined circumstances: ‘a proportionate means of achieving a legiti-
mate aim’ (Employment Equality (Age) Regulations 2006). However, it is still
deemed appropriate by the state to pay a young person, over 16, less money than

the minimum wage for adults and to receive no or reduced levels of social security

rates when unemployed.

INCREASED LEGISLATION

In addition, over the past thirty years there has been a significant increase in specific
types of legislation aimed at children: for example; the Children Act 1989, 2004; the
Protection of Children Act 1999; the Crime and Disorder Act 1998; and the Youth
Justice & Criminal Evidence Act 1999. This means that there is increased protection
for children’s rights and stricter requirements on local and other authorities to
ensure that they are working together and sharing information for the protection of
everyone’s rights. In terms of law enforcement, parliament also provides guidance
on how members of the public should be treated when an investigation is taking
place to determine if a law has been broken.

LANGUAGE USED

At this point, it may be useful to point out that the language we adopt to describe what
youth workers do reveals a set of expectations and assumptions which sets the opera-
tional position and determines the extent to which we can understand another’s view
and practice. This social discourse also affects the ability to reach out and effectively
enter into dialogue with the other person and people. This interactive practice is inevi-
tably framed within a societal framework which shapes the values, intentions and
judgements that construct a legal, ethical and purposeful practice. It is useful to realise
that language is not neutral and that it can be used to maintain unequal power relation-
ships which will be to the detriment or benefit of particular groups (Spender, 1980).

It is important at the outset to be clear that while we would seek practice simplic-
ity and clarity, the operational reality is often more opaque, diverse and complex. It
is only by recognising the importance of personal and social development through
reading, thinking, acting, reflecting and believing that we may develop experience,
further understanding and a useful interpretation of what is perceivably occurring
in practice.



UNDERSTANDING YOUTH WORK LAW

e N
Reflective Challenge — Questions

o Do you think that the law is supportive of children and young people?
o With increased legislation, nationally and internationally, over the past fifty years, do you
think that children and young people are better protected now than in the past?

Comment

It is clear to me that young people are not prioritised in terms of legislation. Much of the law that
related directly to young people in particular is now outdated. Young people would especially bene-
fit from a fresh look at legislation around their status and rights through the development of laws
based on capacity rather than age. Obviously, for children, it is vital that they are protected from
harm, but evidence suggests that these laws are usually retrospectively based on reviews of cases

and that safeguarding policies and procedures are not as effective as they could be.
N /

WHAT IS YOUTH WORK?

In this section the first question which we may usefully consider is this: what is youth
work? The answer to this important question will allow us to identify to what we are
referring and will provide a framework for our discussion throughout the book. Unfor-
tunately or fortunately, depending on how you view it, there are many different defini-
tions and explanations of what constitutes the practice of youth work. This could be
regarded as unfortunate if you are looking for a simple operational definition that will
provide a security blanket for practice. On the other hand, you may see this as fortunate
if you are a youth worker who finds pre-determined definitions restrictive and is liber-
ated by defining the practice through creative meaningful interactions with young peo-
ple. However, in spite of your perspective and preference there is an operational context
to working with young people which is influenced by the current, dominant views of
adults in society as expressed through laws, policies, and acceptable ethical judgements.

DIFFERENT PERSPECTIVES

The nature, extent and purpose of youth work have long been debated and rightly
so, because at its best it is a dynamic developmental practice which is both highly
disciplined and flexible in the moment. It is a practice which is defined by historical
traditions and through legal, social, ethical, economic and political demands (Jeffs
and Smith, 2010: 1-3) that delineate the key elements which define youth work:
voluntary participation; education and welfare; young people; association, relation-
ship and community; and being friendly, accessible and responsive while acting with
integrity. Spence (2006: 48) suggests that youth work has a ‘particular set of difficul-
ties for the status, visibility and naming of the reality of youth practice’. Martin



