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FRESH WATER IN INTERNATIONAL LAW



Preface and Acknowledgements

This book is the result of a long process. Fresh water has for many years been a
topic of profound interest to me in the course of my activities as an academic
and practitioner. Studying the treatment of fresh water in international law makes
one aware of the complexity involved in the law’s protection and management of
this natural resource, and of the way in which different bodies of science (earth
sciences, hydrology, engineering, meteorology, agronomy, and others) exert their
influence on it. International law is an important tool in this respect but even its
role cannot be defined in the singular. Indeed, various bodies of norms are applicable
and have left their mark on the role and modalities of international law as regards
fresh water: territorial and boundary regimes, economic law, environmental law,
human rights, law of international organizations, etc. The real issue is the consistency
and the coherence in the interpretation and application of these sets of norms.
A variety of methods and techniques should give effect to them, allowing each to
be applied in recognition of the vital nature of water for humans and the environ-
ment. The approach adopted in this book is to analyse the origin and scope of
the various bodies of international norms, while emphasizing their interconnected-
ness and necessary adaptation to one another. This approach is accompanied by a
detailed analysis of the practice of States and of international organizations, all the
while taking into account the activities of the many non-State actors involved in
the area of fresh water.

My thinking has also been stimulated by exchanges I have had with several gen-
erations of students at the University of Geneva, as well as at other universities
in various parts of the world. I have also had the great pleasure of collaborating
with PhD students and researchers associated with the Platform for International
Water Law,' which was launched in 2009 at the Faculty of Law of the University
of Geneva. I would, in particular, like to thank Mara Tignino, Senior Researcher at
the University of Geneva Faculty of Law, and Christina Leb, currently a counsel with
the World Bank Legal Department, for their work as coordinators of the Platform
and their cooperation in the research for the present book. I would also like to thank
Komlan Sangbana and Brian McGarry for their research assistance, on Chapters 2
and 3 and on Chapters 3 and 7 respectively. Moreover, | express my deep appreciation
to Jason Rudall for his great companionship, while he was working on the linguistic
editing of the manuscript as well as for helping me with research on certain issues.

[ am grateful to the Swiss National Science Foundation (SNSF) that has funded
several research projects, enabling researchers of the Platform to make visits, conduct
research, and participate in conferences.?

' <htep://www.unige.ch/droit/eau/index_en.html>.

* Project number 100015_124610, ‘Governing water: the contribution of international law on
transboundary freshwater resources’ (2009-2011) and Project number 100012_138386, ‘Non-state
actors and the management of international freshwater resources’ (2012-2013).
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Preface to the Paperback Edition of

Fresh Water in International Law

The publication of the paperback edition of Fresh Water in International Law
reflects the increasing attention drawn by the protection and management of fresh
water at the international level. Without water, life could nort exist. This funda-
mental character of water for all human beings and nature has implicated a role
for international law in its regulation and has cartalyzed the evolution of norms
and principles to meet the various demands and challenges associated with water
use. Increasing interaction at the international level and a dependency between
States in respect of water issues require that effective multilateral water governance
schemes are put in place. Treaties and other instruments have been adopted at the
universal, regional, and national level in an effort to meet these challenges.

In this context, codification and harmonization endeavours play an impor-
tant role. The entry into force of the UN Convention on the Law of the Non-
navigational Uses of International Watercourses on 17 August 2014 is emblematic
of an emerging consensus among States to establish a universal framework for gov-
erning the various uses of international watercourses. This framework Convention
lays down the constitutive foundations of a legal regime to be further elaborated
through more specific instruments. Other corpuses of legal norms, such as inter-
national economic law, international environmental law, or international human
rights law, bring their contribution to the protection and management of fresh
water too. The case law of investment arbitral tribunals, compliance mechanisms
provided under multilateral environmental agreements, and of human rights bodies
and courts continues to be nurtured by disputes related to water resources. While
these various strands of principles and rules are discernible from one another, they
are also intertwined. There is a need for coherence among them in their interpreta-
tion and application, and to this end various legal avenues and techniques can be
of assistance.

Enhanced reflection is necessary in this area and the paperback edition of Fresh
Water in International Law is a contribution to this endeavour. Indeed, it is only
through a better articulation and synthesis of the manifold legal developments that
international law can most effectively make its contribution to the protection of an
essential natural resource to human beings and nature.

Laurence Boisson de Chazournes
Geneva, November 2014
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1

Introduction: Fresh Water and its Features

I. Water challenges: a contextual overview

The protection and management of fresh water is attracting increasing attention
at the international level. In this context, the recent meeting of the Millennium
Development Goal to halve by 2015 the proportion of people without sustainable
access to safe drinking water is a significant achievement for fresh water governance.!
Furthermore, the emerging recognition of a right to water is a source of much prom-
ise.” Harmonization endeavours in the management of international watercourses
are also bearing fruit through the conclusion of agreements and the strengthening of
basin commissions and organizations. However, despite the developments made in
respect of access to water and water resources management, there remain significant
challenges. Indeed, water is neither an inexhaustible resource nor a valueless good
in economic terms. This is in spite of the fact that our planet’s surface is more than
three-quarters covered by water. However, the largest portion of accessible water—
around 98 per cent of i"—is neither suitable for human consumption nor fit for use in
agricultural or industrial activities as a result of its salinity or frozen state. Fresh water
resources, i.e. waters in which the salt content is lower than 3 grams per litre, rep-
resent only 2.53 per cent of overall global water resources. Over two-thirds of these
fresh water resources (68.7 per cent) are frozen in the polar ice caps, continental ice
sheets, and alpine glaciers. Liquid fresh water is primarily found underground (30.1
per cent), whereas surface water in lakes and rivers (0.26 per cent) and atmospheric
water content (0.04 per cent) represent only a small volume of overall fresh water
resources.”

Additionally, while the size of the world’s population has tripled over the last
century, water consumption has increased by a factor of six. Attempts to increase

! WHO and UNICEEF, Progress on Drinking Water and Sanitation: 2012 Update (Geneva: UNICEF
and WHO, 2012). Electronicversion available at: <http://www.unicef.org/media/files/JMPreport2012.
pdf> (accessed 12 November 2012).

* See WHO and UN Water, GLAAS Report 2012: UN-Water Global Analysis and Assessment of
Sanitation and Drinking-Water: The Challenge of Extending and Sustaining Services [electronic report],
<http://apps.who.int/iris/bitstream/10665/44849/1/9789241503365_eng.pdf> (accessed 27 November
2012), 44.

? World Water Assessment Programme, “Water for People, Water for Life’, 7he United Nations World
Water Development Report [online report], <http://unesdoc.unesco.org/images/0012/001297/1297 26e.
pdf> (accessed 8 April 2013), 68.

“ All staristics in this paragraph from “Water for People, Water for Life’.



